STATE OF RHODE ISLAND
DIVISION OF PUBLIC UTILITIES AND CARRIERS

IN RE RHODE ISLAND FAST FERRY, INC. DOCKET NO. D-13-51

RHODE ISLAND FAST FERRY, INC. POST-HEARING MEMORANDUM

Now comes Rhode Island Fast Ferry, Inc. (“RIFF”) and hereby submits its Post-Hearing
(Remand) Memorandum in support of its request for the Rhode Island Division of Public
Utilities and Carriers (“Division”) to determine that the Town of New Shoreham (“the Town”)
has failed to meet its burden of proving, as it must, that RIFF (through Bluewater, Inc.
(“Bluewater™)) does not have a realistic expectation of construction of planned docking facilities
in Old Harbor, irrespective of design, through Bluewater’s permit filings with the United States
Army Corps of Engineers (“ACOE”) and the Rhode Island Coastal Resource Management
Council (“CRMC”).1
l. BACKGROUND

In 2013, RIFF applied for a Certificate of Public Convenience and Necessity (“CPCN”)
with the Division. The Town and a competitor ferry service, Interstate Navigation d/b/a The
Block Island Ferry (“Interstate”) intervened, objected and opposed RIFF’s application
throughout the licensing process.

During the licensing process, the Town initially moved for “summary disposition,”
arguing that RIFF was then unable to establish that it was “fit, willing and able” to perform the

services requested because it did not have access to a docking facility. See Memorandum in

! The Division previously determined that “the scope of the instant proceeding would be limited
to providing the Town with an opportunity to prove that RIFF (through Bluewater) does not have
a realistic expectation of constructing Bluewater’s planned docking facilities in Old Harbor,
irrespective of design, through its permit applications with the United States Army Corps of
Engineers (‘USACE’) and the Rhode Island Coastal Resources Management Council
(‘CRMC”).” Division Order, No. 23018, dated Jan. 25, 2018, 2-3.



Support of Motion of the Town for Summary Disposition, dated June 20, 2015, at 2, 5-6. RIFF
objected to the Town’s summary disposition motion, asserting that it did (and does) have access
to a docking facility in Old Harbor, via Bluewater’s proposed docking facilities. See Opposition
of RIFF to Town’s Motion for Summary Disposition, dated July 31, 2015.2
Subsequently, the Division denied the Town’s summary disposition motion on December

10, 2015. See Division Order, No. 22254, dated Dec. 10, 2015. The Division determined that it
was “satisfied that Bluewater’s claims of interest and ability to construct a docking facility in
Old Harbor are credible and that RIFF’s access to Bluewater’s planned docking facility is
satisfactorily demonstrated on the record.” Id. at 21. Specifically, the Division also noted that:

Though the Division is mindful that the Town plans to

aggressively oppose Bluewater’s permitting applications before the

USACE and the CRMC, the Division finds insufficient

justification to deny RIFF an opportunity to pursue its current

filing before the Division based on the anticipated opposition from

the Town. . . . It is expected that the Town will seek to intervene in

the compulsory USACE or CRMC permitting application cases in

order to express its opposition to the construction of a new dock in

Old Harbor. The Town will undoubtedly inform the Division if it

is successful in derailing Bluewater’s plans in the preliminary

stages of the proceedings scheduled before the CRMC and the

USACE. The Division reserves the right to revisit this matter upon

such a showing by the Town.
Id. at 21-22. The Division “reserve[d] the right to revisit this matter upon a showing by the
Town that it has been successful in its efforts to prevent the construction of Bluewater’s planned
dock before the USACE or CRMC.” Id. at 23 (emphasis added).

On September 22, 2016, after the conclusion of discovery and final hearings, the Division

issued RIFF a CPCN, finding that the proposed service was in the best interest of the

2 Attached please find a docking facility plan presented to the Division during the 2015-2016
CPCN proceeding. See Exhibit A.



state/public. See Division Order, No. 22548, dated Sept. 22, 2016. The Town and Interstate
appealed the Division’s decision to the Superior Court over a year and a half ago. See Superior
Court Case Nos. PC-2016-4758 & PC-2016-4804. While the matter was on appeal, the Town
moved to remand the matter back to the Division, asserting that because RIFF (through
Bluewater) allegedly submitted an alternative docking proposal to the ACOE which was
allegedly not approved by the Division, it should be allowed to present “additional evidence
which was [allegedly] unavailable to the petitioners during the proceedings before the Division.”
Town’s Remand Motion, dated Mar. 10, 2017, 4. RIFF vehemently objected, arguing that
nothing of any material consequence had changed with regard to Bluewater’s docking proposal
and that because the permitting process was continuing, remanding the matter to the Division
was not appropriate, and in fact futile. See RFF’s Objection, dated Mar. 17, 2017.

The Superior Court determined, however, that the Division was better suited to make
such a determination and that the case was to be “remanded to the Division for the purpose of
determining whether the Division will exercise its [reserved] right to revisit this matter pursuant
to paragraph four of the Division’s Order of December 10, 2015.” Judge Licht Superior Court
Order, dated April 17, 2017. Paragraph four (4) in the Division’s December 10, 2015 Order
states: “That the Division reserves the right to revisit this matter upon a showing by the Town
that it has been successful in its efforts to prevent the construction of Bluewater’s planned dock
before the USACE or CRMC.” See Division Order, No. 22254, dated Dec. 10, 2015, 24.

Accordingly, this matter is back before the Division on a very discrete issue. The scope
of this remand is limited and narrow. As the Division noted in a recent Order denying the Town
and Interstate’s request to vacate RIFF’s license, “the scope of the instant [remand] proceeding

would be limited to providing the Town with an opportunity to prove that RIFF (through



Bluewater) does not have a realistic expectation of constructing Bluewater’s planned docking
facilities in Old Harbor, irrespective of design, through its permit applications with the United
States Army Corps of Engineers (‘USACE’) and the Rhode Island Coastal Resources
Management Council (‘CRMC”).” Division Order, No. 23018, dated Jan. 25, 2018, 2-3.

The Division further clarified the scope of the remand proceeding by informing the
parties that: “the Town shall be required to prove to the Division that RIFF will not be able to
operate its proposed ferry service from a Bluewater docking facility in Old Harbor. Evidence of
this prospect must be obvious and compelling, not ambiguous and speculative.” Division Order
No. 22980, dated Dec. 13, 2017, 5 (emphasis added). The Division went on to note that it “will
not consider matters of design, environmental impacts or the terms in construction contracts.”

Id. at 6.2

A remand hearing on this limited issue was held on March 30, 2018 and on April 4, 2018.
The Town was provided ample opportunity to present evidence. As discussed further below, the
Town failed to satisfy its burden as it did not provide obvious and compelling evidence that RIFF
will be unable to operate a proposed ferry service from a Bluewater docking facility in Old
Harbor. The ACOE and CRMC process have inarguably moved forward. Accordingly, the
Division should again recognize the arguments of the Town (and Interstate) as dilatory and end
this attempt on behalf of the Town (and Interstate) to circumvent the appeal process and to
inappropriately use the Division as a means to block further ACOE and CRMC process. For the
benefit of all parties, including the public for who’s benefit the CPCN was granted, this matter

must be returned to the Superior Court so that briefing can commence and a final decision

% The Division also specifically stated that it “must make it abundantly clear - in this docket, the
Division will not be presiding over a proceeding designed to duplicate the anticipated contested
and esoteric proceedings to be adjudicated before the USACE and CRMC.” Id.
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rendered.
1. ARGUMENT

A. The Town Failed to Establish that Bluewater’s Proposals Before the CRMC and/or
the ACOE have been Derailed.

1. Bluewater’s ACOE Permitting Process Continues to Move Forward.

Because Bluewater’s ACOE permitting process is inarguably moving forward, the Town
has failed to derail Bluewater’s planned docking facilities.

Bluewater initially filed a required Section 408 permission request with the ACOE to
construct/reconstruct and use two (2) docks in Old Harbor.* On November 28, 2016, the ACOE
informed Bluewater that unless the depicted “alternative access” was utilized, to the extent the
proposal touches upon the “east wharf and bulkhead,” the Town would be a “non-federal
sponsor” as to that portion of the proposed project and, accordingly, an endorsement from the
Town would be needed. See Town Remand Exhibit 12 (Nov. 28, 2016 ACOE Letter to
Bluewater). Although Bluewater disagreed with the ACOE’s determination that the Town would
be a non-federal sponsor, it elected to propose to only use the “alterative access” in its ACOE
application (an alternative walk-way) to the proposed Mount Hope docking facility, which

avoids the need to use the east wharf and bulkhead.® See RIFF Remand Exhibit 1, May 15,

4 Attached as Exhibit B is a plan that was attached to RIFF Responses to the Town’s Remand
Data Request, No. D-1 and incorporated into the record during the remand hearing as RIFF
Remand Exhibit 1. For consistency purposes, when RIFF refers to the “proposed Mount Hope
docking facility,” it is referring to the proposal to reconstruct the dock closest to the East
Breakwater. When RIFF refers to the “proposed Red Breakwater docking facility,” it is referring
to the proposed dock that will be built in place of the present and permitted floating dock/fixed
pier system and traverse out beyond the Red Jetty. For ease of understanding, counsel for RIFF
has labeled Exhibit B accordingly.

® It is important to note that Bluewater’s supplement of its 408 application to note exclusive use
of the alternative access/alternative walkway by no means constitutes Bluewater submitting a
“new” docking facility, which is what the Town alleged to a Superior Court Justice in order to
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2017 Letter to ACOE from Kelley Drye & Warren LLP.

After satisfying the ACOE initial concern regarding access, by supplementing its
proposal so as to depict the use of the alterative access/walkway, the ACOE then reviewed the
filing and informed Bluewater that the scope of the proposal (presented in the May 15, 2017
Letter) would require an in-depth evaluation by the “Corps’ Regulatory Division pursuant to
Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act.” See
Town Remand Exhibit 14 (June 22, 2017 ACOE Letter to Bluewater). The ACOE further
informed that the “subject Section 408 evaluation cannot be completed without the required
NEPA [National Environmental Protection Act] coordination, which must also be conducted by
the District’s Regulatory Division.” Id. (emphasis added). Therefore, “in order for [the ACOE]
to continue evaluating [Bluewater’s] Section 408 request, [the ACOE] require[s] that an
[additional] application be submitted to the Corps’ Regulatory Division.” 1d. (emphasis added).

During the remand hearing, the President of Bluewater, Paul Filippi, testified that the
Section 408 process is multi-step, and this request by the ACOE is the next step in the ACOE’s
continuing multi-step process. See Apr. 4, 2018 Tr. at 181:1-14; see also November 20, 2017
Letter from Kelley Drye & Warren LLP, attached in RIFF Remand Exhibit 1. Mr. Filippi
explained that the Section 10/404 Application must be submitted concurrently with its finalized
CRMC application; after CRMC’s preliminary review (which review is currently in progress).

See Apr. 4, 2018 Tr. at 180:17-21.

initiate this remand. See Town and Interstate’s Joint Remand Motion, dated Mar. 10, 2017, 4. In
fact, Bluewater merely elected to utilize the same “alternative access” point as presented to the
Division in 2015 during the CPCN proceeding. See Exhibits A & B.



Although the ACOE permitting process may be taking longer than expected®, nothing put
forth during the remand hearings demonstrates that Bluewater’s ACOE permitting process has
been derailed. In fact, the ACOE has not yet issued a decision on Bluewater’s Section 408
Application.

To the contrary, the ACOE has requested additional information and clarification so that
review could move forward. The ACOE has certainly not told Bluewater that it will be unable to
build its proposed docking facilities. The only evidence in the record is that Bluewater’s ACOE
Application is indeed moving forward through the required permitting process. The Section 408
Application was filed. The ACOE reviewed it and subsequently requested that Bluewater submit
even more information in the form of both a Section 10 and Section 404 Application, which
Bluewater is in the process of preparing and finalizing, concurrently with its finalized CRMC
Application. And, as the Town’s own witness conceded, there will be several more steps in the
ACOE permit process (i.e., public notice, opportunity for public comment, written decision,
etc.). See Apr. 4, 2017 Tr. at 104:4-12.

Accordingly, Bluewater’s ACOE permitting process is moving forward, and the Town

® RIFF does not dispute that the ACOE and CRMC permitting process for Bluewater’s proposed
docking facilities has taken longer than anticipated. However, delays in the federal navigation
permitting process does not equate to derailment. Additionally, and importantly, these delays
have been explained. See Apr. 4, 2018 Tr. at 181:20-182:20. Specifically, Mr. Filippi stated that
in June of 2017, the designated ACOE Project Manager went on an extended sick leave and not
until he returned was a new gentleman appointed Project Manager and that this new Project
Manager requested Bluewater supplement its application by submitting a Section 10 and Section
404 Application. Id. at 181:21-182:4. He also described the work conducted since the ACOE
informed Bluewater of these additional steps in the ACOE application process, indicating that
Bluewater had its consultants perform a full bathymetric survey of Old Harbor and spent tens of
thousands of dollars on engineering documents that were drawn up by St. Jean Engineering in
preparation for the Section 10 and Section 404 Application. 1d. at 182:4-9. Indeed, Mr. Filippi
stated “even though the Army Corps asked us to submit the Section 10/404 so they could
proceed with the 408, it’s taken time to get that material together so we can file a viable concrete
application with the Army Corps and the CRMC at the same time.” Id. at 182:9-14.
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failed to present any “obvious and compelling” evidence to the contrary.

2. Bluewater’s CRMC Permitting Process Continues to Move Forward.

Because Bluewater’s CRMC permitting process is also moving forward, the Town has
failed to establish that Bluewater’s proposal for planned docking facilities has been derailed.

Pursuant to CRMC’s Rules and Regulations, once an application is filed, there are two
available review procedures: (1) administrative review or (2) full Council review. See CRMC
Rule 1.1.6 (B & C). An application that does not receive any objections, inter alia, will be
reviewed and acted upon administratively by the executive director or his designee. Id.
Applications that do not meet this threshold, i.e. have an objector, must be reviewed by the full
Council only after preliminary review and subsequent finalization of an application. Id.

In Bluewater’s case, on March 2, 2018, Bluewater filed its Preliminary Determination
Application (“PD”) with CRMC. See RIFF Remand Exhibit 1, Mar. 2, 2018 Letter from
Attorney Shekarchi, Bluewater’s CRMC Attorney. The PD cover letter states: “[t]he purpose of
the PD is to officially present the plan to the CRMC and receive feedback from the agency as to
the elements of the Coastal Resources Management Program (CRMP) which must be addressed
in the assent submission.” Id.

Subsequently, in response to receiving and reviewing Bluewater’s PD, CRMC issued its
preliminary comments/concerns as a “notice of deficient application,” dated March 29, 2018,
which was presented to RIFF on the first day of this remand proceeding, during the re-direct
testimony of its current Town Manager, Mr. Edward Roberge. See Town Remand Exhibit 2
(CRMC Mar. 29, 2018 Notice). This notice, which clearly contemplates further CRMC
proceedings, is divided into two (2) sections. Id. The first section states: “For the application to

be deemed Complete, and to begin processing your request, please PICK UP your deficient



application and RE-SUBMIT with the following MINIMUM ADDITIONAL

INFORMATION]J.] Id. at 2 (emphasis in original). The second section states: “The following

informational needs have been identified by staff to help with a more efficient review of your
request. Supplying it along with the above minimum information requirements will ensure a

timely processing of your application. Not supplying it at this time will not prevent your

application from being accepted by the CRMC.” Id. at 3 (emphasis in original). These two

section headers are extremely important and were mischaracterized by the Town during the
remand hearings.

Importantly, the only information requested under the first section (the section that
requires certain information to be submitted before re-submittal) merely seeks proof of property
ownership. 1d. at 2. And, contrary to the Town’s testimony, CRMC did not request the Town
Building Official sign-off. Indeed, on page two (2) of the notice there is a box that CRMC staff
did not check, which requests: “A completed Building Official Form.” ld. CRMC could have
requested the Town Building Official complete this form, if it believed that Building Official
sign-off was required to review Bluewater’s PD. Id. However, CRMC did not check that item,
and of course, the Town ignores this fact. The only information requested under this first
section—which is required for further review—is proof of ownership. Id.

Contrary to the Town’s suggestion, none of the other information on this notice regarding
the East Breakwater or Red Breakwater is necessary for CRMC to review Bluewater’s
application. All other information and/or notes discussed in this notice is unnecessary for

CRMC to review Bluewater’s application, pursuant to the instruction that states “[n]ot supplying

it at this time will not prevent your application from being accepted by the CRMC.” Id. at 3

(emphasis in original). Specifically, the notes that are requested—but not required—discuss



whether Town consent is needed for the proposed docking facilities. Because this information is
under the second section header, not the first, clarification regarding this information is not
required for CRMC to begin reviewing Bluewater’s application. Id.

It is important to note that the statements made regarding information that was requested,
but not required, were made by a staff member of CRMC, not the full Council of the CRMC.
Until Bluewater is afforded a hearing and final CRMC Council decision, pursuant to CRMC
Rule 1.1.6(C), any notice prepared by staff does not by itself constitute a CRMC denial.

Here, it appears the Town requests that the Division usurp the authority of the Council
(CRMC) and determine instead, now, at the very preliminary CRMC phase, that Bluewater’s
CRMC application does not have a realistic expectation of receiving approval based merely on
preliminary staff comments. However, this request of the Town directly contradicts the
Division’s statements in Order No. 21170, that . . . concerning matters related to boat docks and
ferry congestion in Old Harbor, it would be impractical for the Division to spend any significant
time addressing these issues in the context of the instant CPCN (licensing) proceeding.”

Division Order No. 21170, dated Sept. 24, 2013, at 17. The Division went on to state that “the
Division is ill-equipped to meaningfully evaluate harbor congestion and dock adequacy issues as
a condition-precedent to the issuance of a CPCN.” Id. at 18 (emphasis added).

Moreover, the preliminary staff notes are inaccurate.” By example, the note that
discusses the “East Breakwater area,” cites to a “right-of-entry [(“ROE”)] agreement between the
Federal Government and the Town of New Shoreham” and states “[u]ntil demonstrated

otherwise, the CRMC believes any work affecting the East Breakwater and access thereto, at a

71t should be noted that the particulars of the application are beyond the scope of the remand
proceeding and would require the Division improperly step into the role of the CRMC.
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minimum, requires the consent of the Federal Government and the Town of New Shoreham.”
Town Remand Exhibit 2 (CRMC Mar. 29, 2018 Notice), at 3.

Importantly, this staff note specifically states, “until demonstrated otherwise[.]” RIFF
interprets that phrase to invite Bluewater to demonstrate otherwise, i.e. to demonstrate that the
Town’s consent is not required. The fact that Bluewater can demonstrate otherwise, or at a
minimum is invited to do so, means that this staff note does not equate to CRMC denying
Bluewater’s proposed docking facility, as the Town would like to suggest. See Apr. 4, 2018 Tr.
at 207:21-208:12. Additionally, as was discussed during the remand hearings, Bluewater will be
able to “demonstrate otherwise” because, inter alia, the ROE period within the ROE agreement
has now expired and federal (not Town) ownership will be partially established by virtue of the
fact that the property where the proposed docking facility will be is within long standing United
States and ACOE jurisdiction and control. See Mar. 30, 2018 Tr. at 67:2-21 (the Town’s
witness, Ms. Dodge, admits that there is “no [ROE] period [in place] at this particular time”);
Apr. 4,2018 Tr. at 189:14-22 (Mr. Filippi states that “the entire area of the project is under the
navigational servitude which is controlled by the [ACOE]”).

Another staff note discusses the “Red Stone Breakwater” and refers to and relies upon a
lease between CRMC and the Town when concluding “the applicant does not have riparian
(littoral) rights to the tidal water area north of the Town leased breakwater and therefore would
require the consent of the Town for structures or activities in this area.” Town Remand Exhibit
2 (CRMC Mar. 29, 2018 Notice), at 3. As argued by Bluewater in relation to the Town’s denied
motion for summary disposition, “the Town has ostensibly been ‘given the right to construct and
operate a dock on or near the Northerly Ell/Red Breakwater for the next fifty years, and ‘to erect

such signs, docks, and other structures on or near the Red Breakwater at its own expense as the
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Town [s]hall deem desirable in accordance with applicable laws and regulations, and shall
maintain all such structures in good order and repair.” Yet no express provision of the lease by
Mr. Fugate has conveyed upon the Town the power to block any other riparian rights holder
from doing the same.... [T]he great weight of case law, much directly against the Town, supports
the opposite.” See Bluewater Opposition to Town’s Motion to Reconsider, at 7.

As discussed during the remand hearing, the lease between CRMC and the Town does
not prohibit Bluewater from extending its current docks into the area north of the Red Stone
Breakwater. See Mar. 30, 2018 Tr. at 39:9-22 (the Town’s witness, Mr. Roberge, acknowledged
that the lease agreement does not give the Town the exclusive right to erect a dock or other
structure on or near the Red Breakwater). The lease merely requires the Town maintain the Red
Stone Breakwater and allows the Town to erect signs, docks and other structures on or near the
Red Breakwater. See Town Remand Exhibit 7 (Grover Fugate Affidavit, attaching the lease
agreement). However, as acknowledged by the Town Manager, Mr. Roberge, nothing in this
lease defines the term “near” and nothing in this lease states that others cannot also build a
docking facility in the vicinity of the Red Stone Breakwater. See Mar. 30, 2018 Tr. at 38:22-
39:8 (stating “I don’t believe [the term ‘near’] is defined in the agreement”).

Moreover, CRMC’s rules expressly authorize the Council to waive any CRMC
requirement when a project promotes a compelling state/public interest. See CRMC Rule 1.1.8,
attached as Exhibit C (RIFF Remand Exhibit 2 for identification purposes). Bluewater provided
the Division with the undisputed evidence (to be presented to CRMC) that its project, if
necessary, will qualify for the special exemption as it supports and furthers a compelling state
interest. Among public interests served by Bluewater’s proposal, inter alia, are: (1) supporting

the CPCN RIFF received in this docket; and (2) providing access to support offshore wind crew
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transport vessels (“CTVs”). See Division Order, No. 22548, dated Sept. 22, 2016; RIFF
Remand Exhibit 1, May 15, 2017 Kelley Drye & Warren Letter.

In sum, although the Town tried to mischaracterize the substance of this staff notice
throughout the remand hearings, this notice does nothing more than confirm that Bluewater’s
CRMC permit process is being reviewed (preliminarily) and is moving forward. By providing
Bluewater with feedback from staff, and requesting certain information CRMC believes would
be helpful during the review process, CRMC is moving Bluewater’s permitting process forward.
Providing feedback by staff to an applicant is part and parcel of administrative processing at the
CRMC. As stated during the remand hearing, Bluewater intends to submit the required
additional information requested by staff. See RIFF Remand Exhibit 3 (Attorney Shekarchi
Apr. 3, 2018 Letter to CRMC).

Therefore, everything presented during the remand hearings establishes that Bluewater’s
CRMC application is also progressing through the preliminary process and that the Council has
not yet heard nor in any way denied Bluewater’s application. To the contrary, CRMC has
requested additional information regarding ownership from Bluewater, which Bluewater testified
that it will provide, as well as presenting further information to “demonstrate otherwise” any
errors in the staff comments. All other notations and comments in the CRMC notice are
optional. Once the clarifying ownership information is provided, CRMC will continue to review
Bluewater’s PD application. Accordingly, the Town failed to present any evidence, let alone
“obvious and compelling” evidence, to establish that Bluewater’s CRMC application has been
derailed.

RIFF will next turn to a few falsehoods the Town continues to fruitlessly argue.

13



B. Bluewater has a Realistic Expectation of Constructing its Planned Docking Facilities
in Old Harbor.

1. The Town'’s Consent is Not Required to Rebuild the Mount Hope Docking Facility.

Bluewater has a realistic expectation of reconstructing the Mount Hope Dock because,
simply stated, the ACOE has jurisdiction over this property, not the Town, and the viability of
the proposal will be determined through the ongoing ACOE process.

As discussed during the remand hearings, Bluewater’s proposed Mount Hope docking
facility is not an application for a new facility; it is a proposal to re-build the old ACOE dock
formally known as the Mount Hope Dock. See Apr. 4, 2018 Tr. at 190:13-191:1. The old Mount
Hope Dock was constructed by the ACOE pursuant to the United States Rivers and Harbors Act
and destroyed in the New England Hurricane of 1938. See RIFF Remand Exhibit 1, at May 15,
2017 Kelley Drye & Warren Letter. Bluewater’s proposed Mount Hope docking facility will
connect to Block Island via an ACOE controlled walkway adjacent to the East Dock. Although
the ACOE has determined that the public has a right to access the East Dock, due to concerns
raised by the Town’s Harbormaster, Bluewater’s proposed Mount Hope docking facility will
connect to Block Island via a walkway to the side of the East Dock (the “alternative access”
point). See id.

I.  The ROE Agreement does not impact Bluewater’s Proposed Mount Hope Docking
Facility.

The Town does not dispute that the ACOE has jurisdiction over the proposed Mount
Hope docking facility, but has attempted to establish that the Town has some sort of veto power
and that its consent is needed in order for the ACOE to allow Bluewater to rebuild the Mount
Hope Dock. The Town relies on a temporary ROE agreement between the Town and the ACOE.

See Town Remand Exhibit 3 (N. Dodge Rebuttal Testimony), at 3-4. There are, however, fatal
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issues associated with the Town’s reliance on the ROE agreement. Specifically, this agreement
IS a short term agreement that expressly specifies a specific ROE period. See Town Remand
Exhibit 4 (Mr. Tillson Direct Testimony, which attaches the ROE agreement). As stated in the
agreement, the ROE period began on October 1, 2016 and expired over one year ago, on April
30, 2017. Id. The ROE agreement states that “[tlhe ROE Period may be extended by the parties’
agreement from time to time in writing as required and all such ROE Period extensions will be
governed by the terms and conditions of the [ROE] Agreement.” 1d. The Town admitted that
the ROE period has not been extended by the ACOE. See Mar. 30, 2018 Tr. at 67:1-21 (Ms.
Dodge stating “[i]n this document for this particular Right of Entry period that is defined, it
would expire April 30, 2017” and admitting that there is “no [active ROE] period at this
particular time”). Accordingly, the ROE period expired and any alleged restrictions included in
the ROE agreement are no longer valid and reliance upon the ROE agreement constitutes nothing
more than speculation as to some future ROE period.
Additionally, even if it is determined that the ROE period has not expired, the Town

relies improperly on the section in the ROE agreement that states:

[t]he Government shall not allow or permit any temporary or

permanent structure to be constructed by the Government, its

contractors, or any person or entity which will impede or restrict

the Owner and the public’s access to the town bait dock, to the

ROE Land, to the East Breakwater or to the beach located along

the west side of the East Breakwater, which is not removed by the

end of each ROE period.
See Town Remand Exhibit 4. Reliance on this clause to support the Town’s assertion that its
consent is required for Bluewater to rebuild the proposed Mount Hope docking facility is

improper because not only is it speculative as it relates to design but the Town failed to present

any substantiated evidence that Bluewater’s proposed rebuilding of the Mount Hope Dock (well
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into the harbor) will either impede or restrict the Town or the public’s access to the bait dock,
ROE Land, East Breakwater or the beach located along the west side of the East Breakwater.®

Accordingly, any assertion that the language in the ROE agreement prevents Bluewater
from building its proposed docking facility, or provides the Town with a veto over the ACOE
permitting Bluewater’s proposed Mount Hope docking facility as currently under review, is
patently false. The only entity that has the ability to veto Bluewater’s Mount Hope docking
facility proposal is the ACOE. At this time, as noted supra, the ACOE has not vetoed this
proposal and, instead, has instructed Bluewater to submit additional information to continue
proceeding with the ACOE permitting process.

ii.  The Town's Zoning Ordinance does not impact Bluewater’s Proposed Mount
Hope Docking Facility.

The Town contends that Bluewater does not have a realistic expectation of rebuilding the
Mount Hope Dock by asserting (improperly) that the Town has zoning jurisdiction over this
proposal. See RIFF Remand Exhibit 4 (Mr. Tillson Direct Testimony). However, as
explained, only the ACOE has jurisdiction over the proposed Mount Hope docking facility
because the proposed docking facilities are entirely within a federal project and the doctrine of
navigational servitude governs and preempts local ordinance. Apr. 4, 2018 Tr. at 140:1-141:23.
Under the doctrine of navigational servitude, everything below the historical high water mark

(also known as the ordinary high water mark and to be distinguished from “mean high-tide

8 The only evidence offered by the Town that Bluewater’s proposed Mount Hope docking
facility will either impede or restrict the Town or the public’s access to the bait dock, ROE Land,
East Breakwater or the beach located along the west side of the East Breakwater is an
unsupported lay opinion of Ms. Dodge regarding dock design and configuration. See Mar. 30,
2018 Tr. at 74:14-75:2. Ms. Dodge’s bald opinion is insufficient to constitute substantiated
evidence that Bluewater’s proposal to rebuild the Mount Hope Dock will violate the ROE
agreement.
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mark™), is within the jurisdiction of the federal government and neither CRMC nor the Town has
the authority to regulate.® Id. The entire Mount Hope docking facility is below the historical
high water mark. See id. at 141:15-23 (stating “[i]n the case of Old Harbor, the entire harbor is a
federal navigation project that was created by the Army Corps. The ordinary high water mark is
the historical natural high water mark. So the pedestrian pathway that you’re so concerned about
lies below, even though it is dry land, it lies below [seaward of] the ordinary high water mark
and is subject to navigational servitude.”). Accordingly, the Town’s Zoning Ordinances are
inapplicable.®

Additionally, even if this docking facility were not solely within federal jurisdiction, it is
within the state’s jurisdiction, not the Town’s. Rhode Island courts have consistently determined
that CRMC—not the local cities or towns—has “exclusive jurisdiction” to regulate the use of
wharves in tidal waters. See Champlain’s Realty Associates, L.P. et al. v. Tillson, No. CIV.A.01-
0330, 2001 WL 770810, *5 (R.I. Super. July 10, 2001). In Champlain’s, the Superior Court
analyzed whether CRMC had jurisdiction over the commercial use of Champlain’s Marina and
Payne’s Wharf. Id. The court determined that “CRMC jurisdiction extends to those activities
below the mean high-water mark regardless of whether the dock is used for commercial or
residential purposes.” 1d. at *7. Importantly, the court found that “insofar as the New Shoreham

ordinances purport to regulate tidal waters, they are a nullity.” 1d. at *9. The Rhode Island

° The applicable historical high water mark is not the same as the mean high tide mark,
notwithstanding the Town’s efforts to conflate these two standards.

10 As the Division previously noted, the ACOE—not the Division—has the authority to
determine issues such as whether or not the proposed Mount Hope docking facility is below the
historical high water mark. See Division Order No. 21170, dated Sept. 24, 2013, at 17-18. If
both the Division and the ACOE could determine these types of questions, it could lead to
inconsistent rulings. The Town’s request during this remand proceeding attempts to
inappropriately drag the Division (once again) into territory that is within the sole jurisdiction of
the ACOE.
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Supreme Court upheld the decision of the Superior Court, finding that “municipal attempt to
prohibit commercial ferries from docking at a particular location is an invasion of CRMC’s
exclusive jurisdiction over ‘development, operation, and dredging’ activities and is preempted.”
See Champlain’s Realty Associates, L.P. et al. v. Tillson, 823 A.2d 1162, 1170 (R.1. 2003).

Accordingly, even if Bluewater’s proposed docking facilities are not deemed to be under
federal jurisdiction, CRMC will have exclusive jurisdiction. Because CRMC—not the Town—
would have exclusive jurisdiction, the Town’s Zoning Ordinances are a nullity as a matter of law
and cannot be used as part of municipal attempt to prevent Bluewater’s proposed docking
facilities from moving forward.

With that said, if it is somehow determined that the Town has jurisdiction over this
proposal and that the Town’s Zoning Ordinances somehow govern some portion of the project,
there is a local process for applying for relief from the Town Zoning Board, which process
allows appeal to the Town Zoning Board of Review and then the Rhode Island Superior Court.
That process has not been initiated.

In an obvious effort to confuse, the Town relies on the Building Official’s pre-application
speculation that Bluewater will be unable to meet the Town’s Zoning Ordinances. The Building
Official makes these prejudgments without having an actual application to review. Additionally,
and importantly, the Building Official is not a member of the Zoning Board, as the Town’s own
witness conceded. See Apr. 4, 2018 Tr. at 99:8-24. An independent volunteer Zoning Board,
comprised of members of the benefited public, not the Building Official, will make any local
zoning determinations, if that is deemed necessary, which Bluewater strongly refutes. Therefore,
the Town failed to put forward any evidence during the remand hearings to establish that

Bluewater does not have a realistic expectation of rebuilding the Mount Hope Dock, even if it is
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determined that zoning relief is necessary.

iii.  The Town'’s Claims Regarding Ballard’s Inn Realty do not impact Bluewater’s
Proposed Mount Hope Docking Facility.

The Town also argues that because a special master was appointed for Ballard’s Inn
Realty, Bluewater does not have a realistic expectation of obtaining the ACOE permitting. This,
again, is a knowingly confusing assertion seizing upon a similarity in independent entitys’ names
(Ballard’s Inn Realty versus Ballard’s Wharf Realty). Bluewater stated on the record that
Ballard’s Inn Realty is not involved in Bluewater’s proposed docking facilities. See Apr. 4, 2018
Tr.at 142:13-17 (“Q. ... Sois it your testimony that the path proposed for the east breakwater
dock does not cross land owned by Ballard’s Inn Realty? A. That is my testimony and I brought
surveys today if you’d like to see them to show that.””). Bluewater indicated that the only aspect
that Ballard’s Inn Realty could be involved with was if Ballard’s Inn Realty elected to receive
the sand from the dredging that is necessary to rebuild the Mount Hope Dock. See id. at 142:18-
24 (“Q. And is it your testimony that none of the real estate of Ballard’s Inn Realty would be
involved with the east breakwater docking facility. A. Correct. We proposed to put the dredged
sand on Ballard’s Beach, but that has nothing to do with the pedestrian pathway.”); 202:19-21 (*.
.. We are not relying on any of the upland property that is part of Ballard’s Inn Realty, LLC that
is under mastership.”). Bluewater also indicated that if the special master did not want Ballard’s
Inn Realty to receive the benefit of additional sand to help with protecting the beach from
erosion, there were other places where Bluewater could move the sand. Id. at 173:20-174:17;
197:8-198:15. This entire issue regarding Ballard’s Inn Realty is therefore nothing more than a
red herring and an unnecessary side show that is not relevant to the issues before the Division.

Accordingly, none of the contentions raised by the Town support its assertion that

Bluewater does not have a realistic expectation to rebuild the Mount Hope Dock. To the
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contrary, all of the evidence put forth confirms that the process continues to move forward.

2. The Town’s Consent is Not Required to Extend the Proposed Red Breakwater
Docking Facility.

Bluewater has a realistic expectation of constructing the proposed Red Breakwater
docking facility. Nothing presented by the Town during the remand hearings indicated
otherwise.

The proposed Red Breakwater docking facility will replace Bluewater’s existing and
permitted fixed piling/floating docks and proposes to merely extend the dock further to the east;
to a currently unoccupied area. The proposed Red Breakwater docking facility is not on the Red
Breakwater, but currently lies to the west and, as proposed, will extend seaward beyond the Red
Breakwater. Indeed, Bluewater has already constructed permanent piers and a floating dock
system in the exact location it proposes to build a portion of the Red Breakwater docking
facility.!* The proposed Red Breakwater docking facility simply extends what is currently in
place today in the same proximity to the Red Breakwater as previously permitted by CRMC.

But for the lease between the Town and CRMC, the Town does not have any interest in
the Red Breakwater. Because the lease does not prohibit Bluewater from constructing the
proposed Red Breakwater docking facility, which is already partially in place, the Town does not
have any authority or veto related to the Red Breakwater docking facility. As discussed briefly
above, the lease relied upon by the Town is a lease between CRMC and the Town and discusses

the Town rights over the Red Breakwater. See Town Remand Exhibit 7 (Grover Fugate

1t is RIFF’s understanding that the Town also objected to the current floating docks but CRMC,
with ultimate authority, allowed Bluewater to construct the floating dock/fixed piling system.
See Apr. 4, 2018 Tr. at 193:18-195:1.
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Affidavit, which attaches April 1, 2012 Lease Agreement).!2 The lease between CRMC and the
Town specifically defines what it considers to be the “Red Breakwater” by detailing the
coordinates of the property. Id. Neither Bluewater’s current dockage directly adjacent to the
Red Breakwater nor its proposed extension of this facility are within the property defined by the
lease agreement as the “Red Breakwater”.

The lease agreement does not define the term “near”. It is the Town’s speculation that
constructing a dock facility fifteen (15) feet from the Red Breakwater is near; however, the Town
has not provided any support for this contention nor explained why the current facility permitted
by CRMC, also within similar proximity, is not “near” the Red Breakwater. As the lease
agreement is silent as to what constitutes near, and because Bluewater currently has a docking
facility that is less than fifteen (15) feet from the Red Breakwater, the Town’s contention that
extending the dock to remain fifteen (15) feet from the Red Breakwater violates the terms of the
lease agreement is entirely unfounded. The Division simply cannot find that Bluewater does not
have a realistic expectation of extending the Red Breakwater docking facility based on the
Town’s unsupported conjecture.

The Town also argues that “[t]he proposed dock would block and limit the Town’s ability
to maintain the Red Breakwater in good order and repair.” See Town Remand Exhibit 1 (Mr.
Roberge Rebuttal Testimony), at 3. Again, however, the Town failed to present any support that
Bluewater’s proposed docking facility will prevent the Town from maintaining the Red
Breakwater in good order and repair. In fact, when the present Town Manager, Mr. Roberge,

testified during the remand proceeding, he acknowledged that although this was his lay opinion,

12 It should be noted that the proposed Red Breakwater docking facility is not on top of the Red
Breakwater, rather it is located amply to the west and as proposed would extend seaward of the
Red Breakwater.
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he does not have experience building or maintaining a dock and could not say with any direct
knowledge or expertise that Bluewater’s proposal would prevent the Town from maintaining the
Red Breakwater. See Mar. 30, 2018 Tr. at 36:1-37:3. Moreover, the Town did not provide any
evidence that it has been prevented from maintaining the Red Breakwater due to the current
facility (permanent piers and floats) located within fifteen (15) feet of the west side of the Red
Breakwater. The Town failed to present any actual evidence that replacing and expanding a
dock that presently exists will prevent the Town from maintaining the Red Breakwater.

Because the Town failed to present any evidence that Bluewater’s proposed Red
Breakwater docking facility would actually force the Town to violate its lease agreement with
CRMC, citing to this lease agreement as a means to establish the Town has some sort of
authority over Bluewater’s ability to construct this proposed docking facility is absurd.®

Accordingly, none of the contentions raised by the Town support their assertion that
Bluewater does not have a realistic expectation to build the proposed Red Breakwater docking
facility.

C. The Town’s Objections are Purely Parochial and Incompatible with the Public
Interest.

The Rhode Island Supreme Court has stated that allowing local cities and town to

regulate docking could undermine the policy consideration and legislative goals for the CRMC

13 The Town also appears to believe that Bluewater will be unable to build the proposed Red
Breakwater docking facility under the assumption that Ballard’s Inn Realty is involved in the
ownership. However, nothing could be further from the truth. Ballard’s Inn Realty is not
involved in either proposed docking facility. The Town purposely confuses Ballard’s Inn Realty
with Ballard’s Wharf Realty—separate and distinct entities. Ballard’s Wharf Realty, not
Ballard’s Inn Realty, has ownership rights regarding the proposed Red Breakwater docking
facility, and Ballard’s Wharf Realty is not under supervision of a special master and has provided
Bluewater with the authority it needs to extend the proposed Red Breakwater docking facility.
See Exhibit E.
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enabling act. See Warren v. Thornton-Whitehouse, 740 A. 2d 1255, 1261-62 (R.I. 1999).
Specifically, the Court warns that “[sJome cities or towns, acting out of parochial interest, might
make it more difficult to get approval to construct docks, thereby resulting in unreasonable
concentrations of docks in some places and too few docks in others.” 1d. at 1262. This entire
remand proceeding exemplifies exactly what the legislature tried to legislate against when it
passed the CRMC enabling legislation.

Bluewater’s ACOE application clearly explains the compelling public interests served by
its proposed docking facilities. The Town failed to present any evidence to the contrary. For
example, the ACOE long ago established that there is a need for more wharfing in this area. See
Letter from Secretary of War Report, dated Jan. 8, 1885, attached as Exhibit D. Additional
docks in Old Harbor, Block Island are needed to support a growing number of commercial and
recreational vessels using Old Harbor—a dynamic which persists today and which is alleviated
by additional ferry transit. See RIFF Remand Exhibit 1, May 15, 2017 Kelley Drye & Warren
Letter. As noted in Bluewater’s ACOE application, those vessels include a CTV operating
between Block Island and Quonset, North Kingstown used to service nearby power-generating
offshore wind turbines. Id. There is a compelling public interest in ensuring safe and convenient
docking facilities for the crews working on the wind turbines. 1d. The Town has predictably
placed restrictions on the CTVs presently using the Town dock. Id. Similarly, additional docks
are needed in Old Harbor to address harbor congestion issues and to provide the docking facility
for RIFF (allowing for more travelers via fewer vessels). Id.

Further, and not inconsequential, the Division itself has already determined that it is in
the public interest to have a ferry service embarking from Quonset to Old Harbor. See Division

Order No. 22548, dated Sept. 22, 2016. Indeed, the Division determined that there is a
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compelling public interest in allowing a new high-speed ferry service, RIFF, to operate between
Quonset and Old Harbor. Id.

Oddly, the Town’s objection to Bluewater’s proposed docking facilities directly
contradict what would seem to be in the best interest of the Town and its infrastructure. Itisin
the Town’s best interest to facilitate (not impede) a docking facility to support a ferry service that
serves the public good—embarking and landing at dockage controlled by governmental entities
furthers the public good. It is in the Town’s best interest to facilitate (not impede) access to
crews to support the highly touted and first of its kind local wind farm. It is in the Town’s
interest to support the efforts of Bluewater to give the Town free sand to protect its sensitive and
threatened coastline from erosion. However, the Town is inexplicably doing everything in its
power—including creating specious and speculative arguments—to force the Division to make
an obvious determination, that it already made several times, in order to further delay the appeal
of RIFF’s CPCN license.!* The resistance of the Town to Bluewater’s application is simply
baffling.

I11.  CONCLUSION

Accordingly, the Town failed to meet its burden and this matter should return to the

Rhode Island Superior Court so that, in the interest of the public, the issues on appeal can be

expeditiously decided.

14 These objections are also inexplicitly directly aligned with protecting the outdated current
monopoly, Interstate.
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RHODE ISLAND FAST FERRY, INC.,
By its Attorneys,

/s/ James A. Hall

Alan M. Shoer, Esq. (#3248)
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One Citizens Plaza, 8" Floor
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| hereby certify that on May 21, 2018, | delivered a true copy of the foregoing document
via electronic mail to the parties on the attached service list.

/s/ James A. Hall
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1.1.8

R Remiaad &

2. The proposed alteration will not result in significant adverse environmental
impacts or use conflicts, including but not limited to, taking into account

cumulative impacts.

3. Due to conditions at the site in question, the applicable standard(s) cannot
be met.
4. The modification requested by the applicant is the minimum variance to

the applicable standard(s) necessary to allow a reasonable alteration or
use of the site.

5. The requested variance to the applicable standard(s) is not due to any
prior action of the applicant or the applicant's predecessors in title. With
respect to subdivisions, the Council will consider the factors as set forth in
§ 1.1.7(B) of this Part below in determining the prior action of the

applicant.

6. Due to the conditions of the site in question, the standard(s) will cause the
applicant an undue hardship. In order to receive relief from an undue
hardship an applicant must demonstrate inter alia the nature of the
hardship and that the hardship is shown to be unique or particular to the
site. Mere economic diminution, economic advantage, or inconvenience
does not constitute a showing of undue hardship that will support the

granting of a variance.

In reviewing requests for buffer zone variances for subdivisions of five (5) lots or
less, the Council will review on a case-by-case basis the extent to which the prior
action of the applicant or its predecessor in title created or caused the need for a
variance, whether the applicant has created the need for a variance by the
subdivision and whether the subdivision complies with local zoning requirements.

Relief from a standard does not remove the applicant's responsibility to comply
with all other Program requirements.

Prior to requesting approval for a CRMC variance, in those instances where a
variance would be obviated if a variance for a setback were acquired from the
local municipality, the applicant must first exhaust his remedies before the local

municipality.
Special Exceptions (formerly § 130)

Special exceptions may be granted to prohibited activities to permit alterations
and activities that do not conform to a Council goal for the areas affected or
which would otherwise be prohibited by the requirements of this document only if
and when the applicant has demonstrated that:
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B.

1 The proposed activity serves a compelling public purpose which provides
benefits to the public as a whole as opposed to individual or private
interests. The activity must be one or more of the following:

a. an activity associated with public infrastructure such as utility,
energy, communications, transportation facilities, however, this
exception shall not apply to activities proposed on all classes of
barriers, barrier islands or spits except as provided in §
1.2.2(C)(4)(i) of this Part;

b. a water-dependent activity that generates substantial economic
gain to the state; and/or
c. an activity that provides access to the shore for broad segments of
the public.
2. All reasonable steps shall be taken to minimize environmental impacts

and/or use conflict.

3. There is no reasonable alternative means of, or location for, serving the
compelling public purpose cited.

Special exceptions may be granted only after proper notice in accordance with
R.l. Gen. Laws Chapter 42-35, the Administrative Procedures Act, a public
hearing has been held, and the record of that hearing has been considered by
the full Council. The Council shall make public the findings and conclusions upon

which a decision to issue a Special Exception are based.

In granting a special exception, the Council shall apply conditions as necessary
to promote the objectives of the Program. Such conditions may include, but are

not limited to, provisions for:

1. Minimizing adverse impacts of the alteration upon other areas and
activities by stipulating the type, intensity, and performance of activities,
and the hours of use and operation;

2, Controlling the sequence of development, including when it must be
commenced and completed;

3. Controlling the duration of use or development and the time within which
any temporary structure must be removed;

4. Assuring satisfactory installation and maintenance of required public
improvements;

5. Designating the exact location and nature of development; and
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6. Establishing detailed records by submission of drawings, maps, plots, or
specifications.

1.1.9 Setbacks (formerly § 140)

A.

A setback is the minimum distance from the inland boundary of a coastal feature
at which an approved activity or alteration may take place.

Setbacks shall be maintained in areas contiguous to coastal beaches, coastal
wetlands, coastal cliffs and banks, rocky shores, and existing manmade
shorelines, and apply to the following categories of activities and alterations:

Filling, removal, or grading, except when part of an approved alteration
involving a water dependent activity or structure (see §1.3.1 (B) of this

Part);

-

2. Residential buildings and garages excluding associated structures (see §
1.1.6(H) of this Part);

3. New individual sewage disposal systems, sewage treatment plants, and
associated sewer facilities excluding outfalls (See § 1.3.1(F) of this Part).
Repairs and replacements of existing (permitted) individual sewage
disposal systems shall be exempt from the Council's setback

requirements;

4. Industrial structures, commercial structures, and public recreation
structures that are not water dependent (See § 1.3.1(C) of this Part); and

5. Transportation facilities that are not water dependent (see § 1.3.1(M) of
this Part).

Setbacks will be determined using the rates of change as found on the
accompanying Shoreline Change Maps for Watch Hill to the Easternmost Point
of Quicksand Beach (Little Compton) abutting Massachusetts. The minimum
distance of a setback shall be not less than 30 times the calculated average
annual erosion rate for less than four dweiling units and not less than 60 times
the calculated average annual erosion rate for commercial, industrial or dwellings
of more than 4 units. At a minimum however, setbacks shall extend either fifty
(50) feet from the inland boundary of the coastal feature or twenty-five (25) feet
inland of the edge of a Coastal Buffer Zone, whichever is further landward. Due
to site conditions over time, field verification of a coastal feature or coastal buffer
Zone may result in a setback determination different than that calculated using a

shoreline change rate.

Applicants for alterations and activities who cannot meet the minimum setback
standards may apply to the Council for a variance (see § 1.1.7 of this Part).
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EXHIBIT D




487H CONGRESS, } SENATE, { Ex. Doo,

2‘{193‘?”'0”' L v No. 27.
LETTER
THE SECRETARY OF WAR,
' TRANSMITTING,

In answer to Senate resolution of December 8, 1884, report of Fngineers,
showing the necessity for the enlargement of the basin at Block Island,

Rhode Island.

Januanry 9, 1835.—Referred to the Committes on Commerce and ordered to be
printed,

‘WAR DEPARTMENT,
Washington City, January 8, 1885.
The Secretary of War has the honor to transmit to the United States
Senate a letter from the Chief Engineers, dated the 6th instant, and
its accompanying copy of a report of Licut. Col. George H. Klliot,
Corps of KBngineers, the same being transmitted in response to the reso-
Intion of the Senate of December 8, 1834, as follows: ‘

Resolved, That the Secrotary of War Le, and he hereby is, dirceted to communicate
fo the Senate, withont unnecessary delay, whether there oxists n pnblic necessity for
the enlurgement of thoe basin or harbor inside the breakwater nt Block Island, R L,
for the proper accommodation of theshipping sceking refuge ut that place, aud if 8o,
to what extent should such enlargement be mude, and what would be the probable

cost thereof,
ROBERT T. LINCOLN,
Secretary of War.

The PRESIDENT PRO TEMPORE UNITED STATES SENATE.

OrrIcE OF CHIEF OF ENGINEERS,
UNITED STATES ARMY,
Washington, D. C., January 6, 1855,

Sir: In answer to a resolution of the Senate of December 8, 1884,
calling for information as to the necessity for the enlargement of the
basin at Block Island, R. L., and, if 8o, to what extent, and its probable
cost, 1 have the henor to submit herewith a copy of & report to this
office from Lieut. Col. George H, Llliot, Corps of Kngineers, in charge
of the improvement of that harbor, containing the information desired.

The resolution of the Senate is herewith returned.

Very respectfully, your obedient servant,
JOHN NEWTON,

Chief of Engincers, Brig. and Buvt. Maj. Gen.

Hon, RoBerT T. LINCOLN,
Secretary of War,
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ENLARGEMENT OF THI BASIN OR HARBOR INSIDE TIE BREAKWATER
AT BLOCK ISLAND, RHODE ISLAND.

ENGINEER OFFICE, UNITED STATES ARMY,
Newport, K. 1., December 30, 1884,
GENERAL: I have the honor to acknowledgo the receipt of & copy of
the following resolution of the Senate of the United States:

IN e SENATE OF THE UNIPED STATES,
December 8, 1834,

Resolved, That the Seeretnry of War be, antl ho heraby is, directod to communieate
to tho Senate, withont unneecssary delay, whether there oxists u publie necessity for
the enlargoment of the basin or hrbor nsido the breakwator at Block Istand, R, 1,
for the proper seeommodation of the shipping seeking refugo at that place, and, if o,
to what extent should sueh entargement be wado, and what would be the probable
cost thervof,

Atlest:

ANSON (4, McCOOK,
' Seerelary,

In complinnee with the directions contained in an indorsement on the
above resolution, I heg leave to submit the following veport:

Phe harbor of refuge at Bloek Island, which is entively an avtificial
harbor, is at the southern end of the curve which forms the eastern
side of the island.  Before its construction Block Island had no harbor,
The only vessels nsed were open boats, which on the approach of storms
were hauled up on the beach by oxen.  The largest of these bouts were
of about ten tons burden,

The works consisted of a main breakwater, which extends northerly
from the shore, a distance of about 1,900 feet, forming the outer harbor,
and the inner harbor or basin referred to in the resolution of the Senate.

The inner harbor lies in the western angle between the breakwater
and the shore. It is about 300 feet by 250 feet in area and has anopen-
ing nbout 80 feet wide (60 feet in the clear), on the north side, through
which vessels pass to and from the outer harbor.

1t was at first dredged to a depth of 7 feet at mean low water,  After-
wards it was dredged to a depth of 9 feet, and the bottom ot large
part of the outer hurbor was cleared of bowlders.

The main breakwater, exeept for u distance of about 300 feet from
the shore, where it forms the eastern side of the inner harbor, is con-
structed of riprap granite. It is 35 feet wide at the top, which is 6 feet '
above mean high water, The inner slope is 1 on 1 and the outer slope
is 1 on &, :

The eastern, northern, and wastern sides of the inner harbor are of
erib.work construeted (in 1871-72) of spruce timber, resting at about
the level of low water, on & riprap foundation, and filled with stones
gathered on the island.

The crib-work on the eastern side, which is most exposed to the force
of the waves, became so much decayed that an interior wall of masonry
was constructed during the last year to protect the inner harbor when
the crib-work on that side is carried away by the sea.

The erib-work on the two other water sides of the inner harbor is also
very much decayed, and will soon be liable to destruction in heavy
storms.

A plat exhibiting the bottom of the outer harbor as it was found by
the survey of 1878, and also by the survey which I caused to be made
1ast August,shows that there was much shoaling—3 feet in some places—

between the&imes of the two surveys.
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The material for this shoaling ¢omes from the high cliffs at the south-
ward and eastward of the harbor, which are constantly being under-
mined by the sea, and also from the shore, which extends from the
parbor to the northward and westward,

The former material is carried along outside the main breakwater, a
part of it passing through the interstices of the rviprap forming a par-
allel bank inside, which does not encroach much npon the anchorage.

Another portion passes through the gapin the main breakwater, and
is doubtless afterwards brought farther into the outer harbor in north-
erly storms, causing a general shoaling of the harbor,

After the closing of the gap, which is to be done by means of the ap-
propriation of July 5, 1884, some material will probably puss around
the outer end of the main breakwater and be carried into the outer har-
bor as before,

The quantity of materiul which comes from the shore to the north-
ward and westward of the harbor is very large, as is shown by the great
amount of filling’in the angle Letween this shore and the harbor works.

UTILIYY OF THE INNER HARBOR.

The eastern shove of Block Island, on which the harbor of refuge is
situated, is exposed to the full force of the waves of the Atlantic. In
portherly storms especially, small vessels cannot lie with safety in the
outer havbor, andveven in northeasterly and casterly storms the swell
which makes round the extremity of the main breakwater is so heavy
thut none except large vessels will remain outside; unless for want of
room they caunot get into the inner harbor, which, althongh made for
the temporary purpose ot shettering the vessels that carried stone from
the main land for the main breakwater in the earlier periods of its con-
struction, has proved one of the most beneficial works in my district.
At night, especially in bad weather, it is always filled to its full ca-
pacity.

On a recent visit to Block Island I counted fifty-nine fishing and
other vessels crowded into this little avea, and larger numbers would
bave availed themselves of the complete shelter which it atfords, ex-
cept for the want of room.

Appended to this report, Isend a copy of a letter containing the sta-
tistics of the use of the inner harbor during the last year, which have
kindly been furnished by the Hon. Nicholas Ball, a prominent citizen
of Block Island, at my request,

These stutisties confirm the jndgment derived from my own observa-
tion, that the size of this excellent refuge is entively inadequate to the
requirements of Jocal and consting vessels, and that it wonld not be
good policy to replace by masonry wally the decayed crib-work, retain.
ing the present size of the inner harbor, .

Iintended to submit these views to the Chiel of Iungineers in my
wext annual report, and 1 am gratified at this earlier opportunity, tur-
nished by the Senate resolution, of stating that, in my judgment, the
enlargement, of the inner harbor is a public necessity, and ot submit-

ting the tollowing plan for it:
PROPOSED ENLARGEMENT OF TIE INNER HARBOR.

From the shore west of the inner harbor, and at a distance of about
1,000 feet from it (1,300 feet from the prolo.gation of the line ot the
main breakwater), there is an old jetty which was coustructed upon &
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bowlder reef which projected from the shore at this point and extends
out. to about 300 feet from the high-water line, This jetty, which wag
built ot rounded liowlders found on the island, iad not much stability,
and has become mueh flattened down by the sea. »

I propose to build ap on ‘this jetty, and to extend it about 200 feet on
a line parallel to and distant about. 930 feed from the main hreakwater;
thence the western part of the proposed inner breakwater follows an
are of 90 degrees, with a vadins of 150 feet, and connects with the north.
ern part, which is on a line running at right angles with the main break.

rater, and intersecting it ata point about 630 feet from the outside of the
crily-work forming the north side of the present inner hivrbor, or about
950 feet. from the Government whart on the south side of this harbor,

The inner breakwater is to be constracted ol granile rviprap 4 feet
wide on the top, which is to be 5 feet above mean high water, The
western part to have side staopes of T on 1y the northern part to have a
slope of Fon 1 on the inside, and a slope 1on 1) on the outside,  The
shore end of the western part above the low-waler line is to he von-
structed of criby-work filled with stone,

At distanee of about 130 feet rom the main hreakwater, or, more
exietly, 120 feet from the G4oot cnrve of the submerged bank on the
inside of this brealowater, | propose to leave in the inner breakwaleran
opening, on cuch side of which there is to be constraceted a pier-head of
drey mmsonry, proteeted by tender-piles in the uswabmanner, leaving the
opening 100 feet wide in the elear,

The northern part ol the inner reakwater, which is on the most ex-
posed side, should be built first, This would allow vs to remove the
erib-work which forms the northern side and a part of the western side
of the present inper harbov, iind to nse the stone lling and founda-
tion—xsay L0000 fons—on the western side of the enlarged harbor,

The area of the present inner harbor is about 173 acres. The avea of
the proposed harbor, inclosed between the low-water line on the shore
and the inner breakwaler, is abont I8} acres,  About 5 acres are in-
closed within the carve of § feet at mean Tow water, 4 acres within the
G-foot curve, and 15 acves within the 5-foot curve.

I xperience has shown that the depth gained by dredging in the pres.
ent inner harbor is permanent, and it will doubtless be found that the
shoaling of that part of the onter harbor which it is proposed to include
within the new works will be stopped, sinee the littoral sands now
bronght in by the waves from the westward, and the sands which are
now brought in througit the gap in the main breakwater, and which,
when it is closed, may be brought in aronnd its extremity, will be ar.
rested; the former by the western part and the latter by the nortiern
part ot the proposed inner breakwater,

It is probable that, for the purpose of sheltering the larger class of
vessels in the onter harbor in northerly and northeasterly storms, and
of quicting the water in that harbor in all storms from the eastward,
it may be found neeessary at some time in the future to extend the main
breakwater in a westerly direction 1,000 or 1,200 feet, or to such dis-
tance as may be desired, leaving an opening between it and the present
head of the break water.

The aren of the enlarged inner harbor for small vessels (nearly all of
the vessels which now use the harbor of refuge at Block Istand are of
this cluss) is notas large as I would have proposed, except that I donot
wish to encreach so much on the area of the outer harbor as to impair
its usefulness for large vessels, the number of which secking refuge at
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Block Island is likely to increase, especially in case the main break-
water is extended as above mentioned.,

If deemed desirable, however, when we come to the construction we
can make the northern part of the inner breakwater on a line 100 or 200
feet further north with but little increase of expense.

The Government wharf, which occupies the land side of the present
jnner harbor, is the only whart at Block Island, except a private wharf
which was built some years since outside the inner harbor and on the
inside of' the main breakwater, by permission of the Secretary of War,
The latter wharf is used only in summer, and by steamers which carry
visitors and excursionists from and to the mainland, The Government
wharf is always overcrowded with the trallic of the island. All the
freight carried to and from the island is brought here, and at it are
landed the United States mails and the supplies for the four light-houses,
which are on the island, and the steam fog-signal. '

The enlargement of the inner havbor will allow additional private
wharves to be built within it, and thus relieve the Government whart,
but the building of such wharves should only be by authority of the
Secretary of War and under such conditions as may be prescribed by
him,

[ the following estimate of the cost of the proposed enlargement I
pave not inclnded any dredging of the area proposed to be included
within the inner harbor,  None will be necessavy in the first instance,
and when it becomes so it can be done gradually and as the wants of
the harbor may require.  As before suggested, any additional depth
which may be gained by dredging in the enlarged inner havbor will be
permanent,

ESTIMATED COST OF TIE PROPOSED ENLARGEMENT,

91,120 tons of viprap granite, RE ST per lon ...l %34, B48
Removing 4,000 tons of stone (rom the eribs which torm the silesof (he pros-
2, 000

ent inner harbor to tho propesed inner breakwater, at 50 cents per ton....
Preaking up and removing thoold eriby oo oo iiiianiiiiaiinianeniee 200
Building new crib-work above the low-water line at the inner cud of {ho
weslern part of the proposed inner bhreakwaler.. oo iveueeiaoceinn - 62
334 cubio yards of dry stone masonry in the pier-heads at entranco to the
now harbor, at $11 per cubic yard.oooooe i iriine it e 3,674
Fenders and dolphins atentranco.....coooeiivveve iiianeiinn s PR - ceeee 748
41,990
Add 10 per cent, for contingencics ... .ovenarerniiireriviareaaaitianaes 4,199
Total estimated cost .......... B N N s laceeeanranraaas 46, 189

Very respectfully, your obedient servant,
GEORGE H, ELLIOT,

Lieutenant-Colonel of Engineers.

Brig, Gen, Jonny NEWTON,
Chicf of Engincers, U. 8. A.

LETTER OF THE IION., NICHOLAS BALL.

Brock Israxp, R, 1., December 16, 1884,

My DEAR SIR: Yonrs of the [3th, in which you ask for the statistics of the nse by
vousels of the inner harbor or hasin during the lust few yoars, and especially during

the last year, was roceived on Suturday.
In reply would intorm you that on its recsipt I at once sought an interview with

Mr. Urinh Dodgy, who keeps the range-lights here, and also with my son, C, C. Ball,
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who keeps tho store here, both of whem have more or less to do with the boats and

vessels wlhich frequent the harbor,
There i8 no record kept by any one of the arrival and departure of vessels, heuce I

could gather nothing anuthentio, more than I have got together in a rer ort which I in.
close, which, in iy opinion, is not far out of the way, and which I hope and trast
will answer your purposes. ‘The report may be considered as that of the past year;

the three provious yoeurs on an average, say, 20 per cont. less,
Mr. Dodge, tho light-liouss keaper, says that 35 boats and small vessels fill the basin

full enougl, especially in bad woather, e further snys:
The genoral stock of swordfish hero last scason, at & rough estimate is about. $12,000
: 10, 000

Btock of mackerel................ e erarnenie e, eeeetieeenanae i .. 10,
Stock of codfish...cenon... B e eeereateaneeann e cavssoess 18,000
Stock of bluefish ............ e nere e s D .. 8,000
Stock of flounders......c.ovvvnnn.  re e e cnre et sat i 800
BLOCK Of JOUBLETS evn vevvnr cuvn cnneerecossverenncn moancssvvonsvasececeness 0000
Fish caught in two “ pounds? ... .oviiiiiiiieeiiearicorsriiir i reeveenee 11,500

TOLAY 1ecvar v eens vancnssmaneessssessessanmes sanonsons Ceeennn cemenes 65, 300

I think the estimate Is too small by about 124 per cent. Should you want any in-
formation further plense let me know aad I will do the best I can for you,

Yours, respectfully, NICHOLAS BALL

Lieut. Col, Geo, H, ErLioT, Ur 8. A,

P. 8.—The mackorel floet of 200 sail, which is spoken of in the report, I should say
would average the past six yenrs 100 sail that came into the outer bay for a harbor
the crews coming on shore in their boats to obtain water and supplies. Severa
years ago the fleet fished in theso waters for two months aund harbored around the

islaud, one side or the other, nearly overy night, N
. B.

I o r—

BY VESSELS OF THE INNER HARBOR AT BLOCK ISLAND,

BTATISTICS OF THE USE
RHODE ISLAND,

Names of home vessels engaged in the fishing and freighting business,—Steamers ; Geo,
W. Danielson and Ocean View. Schooners: N. F, Dixon, Rose Brothers, Hattic Re-
becea, Aunie Godfrey, Laura Louise, Mystery, Laura E. Garnago, and about fifty
others, including sloops, &c.

Vessels from Now London, Conn,—Schooners: Emma, Chapol Brothers, Maria, White
Cloud, Hattle Douglass, Robert Gray, Nelson, Woolsey, Alnoma, C. M, Harris, Lau-
rol, Conquest, Horizon, James Woolsey, Kate Church, Bello of the Bay, Scotia,
Sloops : Thorn, S. R. Packer, Favorite, Nettie Foote, Superior, Fashion, J. G. Free-
man, Sharon, and nbout fiftcen or twenty others whose names ave not at hand

Vesseln from Noank, Conn,—Schooners: Mary Hoxie, Bmwma, Jas, Potter, Mary Pot.
ter, Redwing, Phebo, Annie Fowler, Ada, Belle, Ira and Abby, Willsy; steamer Eva,
Stoops : S. I3, Miller, Wildwood, Eagle, Milliv, Isabella, Ella May, Tiny B., and about
ten or fiftcen others whoss names are not at hand,

Pessels from New Bedford, Mass,—Schooners: Quilyp, Gracie Phillips, Bella, Emma
Clifton, Wasp, J. W, Flanders, Maria, Bluck Swan, Spy, Yankee Bride, Villago Bolle,

Ponekesc, S(on{)a: Transit, Frank Clarke, Carrie, Ida, W, Young, and abont ten to

fifteen others whoso uvames are not at hand,
Iu addition to the above thero are about 225 mackerel and other fishing vessols

from Cape Cod and the east; H0 menhaden steamers from difforent places, about 20 ves-
sels from Nowport, R, I., duting the winter, quite a number from New York, and there
are annually probably thirty cargoes from larger ve -with coal, wood, lumber,
bricks, &c., besides the numerons yachts and other craft which frequent hers in the
summer months. Government vessels with supplios, &e, The greater part of them
are compelled to anchor in the outer harbor in consequence of the overcrowded basin.
Vessols with cargoes are greatly inconvenienced, andfoften are compelled to wait for
vacaucies, and even then collisions are imminent to the great disadvantage of all con-

cerned.
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