STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
DIVISION OF PUBLIC UTILITIES AND CARRIERS
89 JEFFERSON BOULEVARD
WARWICK, RHODE ISLAND 02888

IN RE: Application by Rhode Island Fast :
Ferry, Inc. for Water Carrier Authority : Docket No. D-13-51

REPORT AND ORDER

1. Introduction

On July 2, 2013, Rhode Island Fast Ferry, Inc., 1347 Roger Williams
Way, North Kingstown, Rhode Island (“RIFF”), filed an application with the
Rhode Island Division of Public Utilities and Carriers (“Division”) seeking
authority to operate as a seasonal “fast ferry” water carrier of passengers
between Quonset Point, North Kingstown and Old Harbor, New Shoreham
(Block Island). RIFF’s application was filed pursuant to Rhode Island General
Laws, Sections 39-3-3 and 39-3-3.1, which require the issuance of a “certificate
of public convenience and necessity” (CPCN} by the Division before “water
carrier” services can be provided between points within the State.

The Division previously issued sixteen (16) Orders (“Orders”) in the
instant docket, specifically, Order No. 21170, issued on September 24, 2013;
Order No. 21189, issued on October 3, 2013; Order No. 21541, issued on
August 1, 2014; Order No. 22030, issued on August 11, 2015; Order No.
22045, issued on August 19, 2015; Order No. 22103, issued on September 21,
2015; Order No. 22141, issued on October 8, 2015; Order No. 22166, issued

on October 20, 2015; Order No. 22183, issued on October 26, 2015; Order No.




22254, issued on December 10, 2015; Order No. 22548, issued on September
22, 2016; Order No. 22823, issued on June 23, 2017; Order No. 22877, issued
on September 18, 2017; Order No. 22980, issued on December 13, 2017; Order
No. 23001, issued on January 8, 2018; and Order No. 23018, issued on
January 25, 2018. These sixteen previously issued Orders are inextricably
linked with this Order, and accordingly shall be adopted as the introduction to
this Order and, by necessity, incorporated by reference. As the travel of this
docket is long and complicated, the Division will skip all discussion of this
travel in the instant Order, relying instead on the incorporation of the above-
identified Orders as a comprehensive prologue, thereby permitting the Division
to limit its focus to the latest outstanding dispute matter, infra.

In response to the remand order of the Superior Court (See Order Nos.
22823 and 22877, supra), the Division conducted a pre-hearing conference on
October 20, 2017 for the purpose of defining the scope of the remanded issue
before the Division and to adopt a procedural schedule for affording the parties
an opportunity to proffer their respective positions and arguments. During
that pre-hearing conference, the Division held that the scope of the instant
proceeding would be limited to providing the Town with an opportunity to prove
that RIFF (through Bluewater) does not have a realistic expectation of
constructing Bluewater’s planned docking facilities in Old Harbor, irrespective
of design, through its permit applications with the United States Army Corps of

Engineers (“USACE”) and the Rhode Island Coastal Resources Management




Council (“CRMC”).! The Division subsequently clarified the scope of the

remand proceeding by informing the parties as follows:

[Tlhe Town shall be required to prove to the Division
that RIFF will not be able to operate its proposed ferry
service from a Bluewater docking facility in Old Harbor.
Evidence of this prospect must be obvious and
compelling, not ambiguous and speculative.  The
Division will not consider matters of design,
environmental impacts or the terms in construction
contracts.?

2. Hearing and Appearances

After a brief discovery period, the Division conducted two public hearings on
this remand matter. The hearings were conducted on March 30, and April 4, 2018
in the Division’s hearing room located at 89 Jefferson Boulevard in Warwick. The

following counsel entered appearances:

For RIFF: Alan M. Shoer, Esq.
James Hall, Esq. and
Nicole M. Verdi, Esq.

For Interstate Navigation
Company (“Interstate”): Michael R. McElroy, Esq.

For the Town of New
Shoreham (the “Town”): Katherine A. Merolla, Esq.

3. The Town’s Direct Case

In support of its position on the remand issue, the Town proffered the
pre-filed testimony of Mr. Marc Tillson, the Town’s Building Official; an alfidavit

from Mr. Grover Fugate, the Executive Director of the State of Rhode Island

1 See Order No. 22980
2 1d., pp., 5-6.




Coastal Resources Management Council (“CRMC”); and some documentary
evidence, infra.

Mr. Tillson introduced himself as the Town’s Building Official. He related
that he has held this position for 29 years. Mr. Tillson testified that his
responsibilities include enforcement of the State Building Code and the Town’s
zoning laws, and compliance inspections related to State (RIDEM} and local
Town environmental protection laws.?

Mr. Tillson testified that based on the documents that he has reviewed
regarding the East Breakwater docking facility that RIFF is planning to utilize,
he contends that the construction and use of such docking facility would
require approval from CRMC. He bases his opinion on the related plans he has
examined, and specifically on the fact that the plans depict a concrete floating
dock which connects to a fixed pier that uses a paver walkway to connect to
Water Street., Mr. Tillson thereupon asserted that the CRMC will not approve
this design without a Building Permit issued from the Town., Mr. Tillson added
that the Town would not issue such a permit in this case because the property
in issue “lies entirely within a Special Flood Hazard Area.” He contended that
“[nJo Building Permit can issue because the Walkway is in violation of the State
Building Code.”®

Mr. Tillson also testified that RIFF’s proposed docking facility would
violate the Town’s zoning laws as well. He explained that “any walkway in that

area would be located in the Town’s Coastal Zone,” which, under the Town’s

3 Town (Remand) Exhibit 4, p. 2.
41d., pp. 3-4.




zoning laws, “does not allow a breach or other disturbance of dunes or dune
vegetation...” He testified that the construction “of a two hundred twenty-one
foot long walkway irrespective of design in the Coastal Zone is not permitted.”®
Mr. Tillson added that such construction would also violate the Town’s zoning
laws by its planned location in a “Waterfront Overlay,” (a saltwater harbor).®

Mr. Tillson additionally argued that pursuant to the “Right of Entry
Agreement” between the Town and the Federal Government, “the Federal
Government has agreed that it will not permit any temporary or permanent
structure to be constructed by any person or entity which will impede or
restrict the Town and the public’s access to the town bait dock, to the Right of
Entry Land, to the East Breakwater or to the beach located along the west side
of the East Breakwater.” Due to the existence of this agreement, Mr. Tillson
opined that RIFF’s proposed docking facility cannot be constructed without the
consent of the Town.”

Mr. Fugate’s two-page affidavit, with attachment, reflects that there
exists a property lease (“Lease”) between the CRMC and the Town for the
breakwater/jetty known as the ‘Red Breakwater’ or the Northern EII” within
Old Harbor, Block Island.8 The affidavit states that “the Red Breakwater is now
the property of the State of Rhode Island managed and controlled by the Town

pursuant to the Lease.” Mr, Fugate notes that the term of the Lease is from

S1d., p. 4.

61d., pp. 4-5.

“id., p. 5

8 Town (Remand) Exhibit 7. The Lease Agreement addressed in Mr. Fugate’s affidavit is
attached to the affidavit as an exhibit.




May 2012 through April 2062 and that the Town is responsible for maintaining
the Red Breakwater during the Lease term. Mr. Fugate’s affidavit also contains
the following opinion: “[p|ursuant to State law and CRMC Regulations, any
alteration to the Red Breakwater, including constructing a dock attached to it,
or anchoring a dock to it, would require an Assent from the CRMC” and that
“[tlhe Town, as holder of the Lease, would have to consent to any such dock
and would have to be a party to any request for such an Assent.”

The documentary evidence proffered by the Town as part of its direct
case inctuded a January 16, 2018 letter from attorney Jeffrey Gladstone, Esq.
to the Town’s attorney in this docket, Katherine Merolla, Esq., wherein
Attorney Gladstone opines that Paul Filippi is not authorized to sign or act for
Ballard’s Inn Realty, LLC’s real estate and therefore unable to advance
Bluewater’s planned construction of the docking facility in Old Harbor.1°

Attorney Gladstone also proffered testimony during the April 4, 2018
hearing. He explained that he represents two of the owners of Ballard’s Inn
Realty. Attorney Gladstone expressed concern with Mr. Filippi’s assertion that
none of the property associated with Bluewater’s planned docking facility
crosses onto property owned by Ballard’s Inn Realty.!! Attorney Gladstone

opined that the land involved is “above the high mark,” and accordingly not

within the ownership purview of the ACOE.12

9 1d.

10 Town (Remand} Exhibit 11.
4/4/18, Tr. 221-223,

12 1d., Tr. 223,




The documentary evidence also included a September 18, 2015 letter
from the manager of Ballard’s Wharf Realty, LLC (“BWR”), the owner of the
property on which Bluewater plans to develop a docking facility, that states
that BWR “has not agreed to allow Bluewater, LLC to utilize BWR’s
riparian/littoral rights, nor has BWR agreed to allow Bluewater, LLC’s
proposed pier to connect to BWR’s existing marine facility.”!3

4, RIFF’s Direct Case

Before it proffered its only witness in this matter, infra, RIFF submitted a
copy of an April 3, 2018 letter from Bluewater’s attorney, Mary Shekarchi,
Esq., addressed to the CRMC, which indicated that Bluewater would be
“addressing those deficiencies” that the CRMC identified in the application that
Bluewater had previously filed with the CRMC. 14

In support of its position in this matter, RIFF proffered the pre-filed
testimony of Mr. Paul Filippi, President of Bluewater, Inc. (“Bluewater”}. Mr.
Filippi testified that the Town’s direct case “offers nothing new and is yet
another attempt to add costs and create delay by rehashing previously
considered matters and/or an attempt to supplant the authority of the
...][ACOE] and ...|CRMC] by asking the Division to make ultimate decisions as

to docking facilities in a Federal Navigation Project know [sic] as Old Harbor.”15

12 Town (Remand} Exhibit 10.
14 RIFF (Remand) Exhibit 3.
15 RIFF (Remand} Exhibit 1.




Mr. Filippi called the Town’s arguments “redundant, incorrect, [and]
irrelevant” and asserted that the Town’s casc “far exceeds the scope of this
remand proceeding.” He cited the following reasons for his opinion:

1. Bluewater’s ACOE process is progressing and Bluewater’s
CRMC application filing is imminent.

2. The assent of the Town is unnecessary and not a
requirement to receive a permit from CRMC because the
CRMC has State jurisdiction over dock permitting. Similarly,
the affidavit of Grover Fugate is irrelevant because Bluewater
is not proposing to attach nor anchor a dock to the dock
known as the “Red Breakwater.”

3. The approval of the Town (via a building permit) is neither
necessary nor required for Bluewater to build its docking
facility because the ACOE, through Navigational Servitude,
has control over the property on which the docking facility
will be built.

4. 'The correspondence of attorney Jeffrey H, Gladstone,
dated January 16, 2018 and submitted as a filing with the
Town’s testimony, is irrelevant to this remand proceeding
and does not present facts that would prevent the permitting
process for Bluewater’s docking facility which is progressing.

5. It is my understanding that aspects of the proposed
docking facility related to design is beyond the scope of this
remand proceeding and all of the issues raised in the Town’s
pre-filed testimony and additional filings relate and center
around the impact of different design options for the docking
facility walkway. The ACOE, however, has design expertise
and the ACOE has accepted and is presently reviewing
Bluewater’s permit filings. Similarly, CRMC will soon
undertake design review.16

In response to Mr. Tillson’s testimony, Mr. Filippi testified that
Bluewater’s ACOE process “is progressing well.” He related that Bluewater’s

engineers and consultants are currently working with the ACOE and its Agency

16 1d., pp. 1-2




Technical Review (“ATR”) Committee in the context of the ACOE’s “Section 408”
application review process. Mr. Filippi also added that Bluewater is “now
working on completing its permit application under Section 10 of the Rivers
and Harbors Act of 1899 and Section 404 of the Clean Water Act, which is
planned to be filed imminently and concurrently with Bluewater’s CRMC
application.””

Mr. Filippi also disagreed with Mr. Tillson’s assertion that a building
permit from the Town will be required to gain approval from CRMC. He related
that Mr. Tillson took a similar position in 2005 when the Town opposed a dock
proposal from Ballard’s Wharf Really, before the CRMC, which turned out to
not make a difference in the CRMC’s ultimate approval of the proposed dock.?#

Mr. Filippi similarly rejected Mr, Tillson’s claim that the building permit
is required due to the docking facility’s planned walkway’s location in an
upland and special flood hazard area. Mr. Filippi contends that the ACOE,
through Navigational Servitude, “has supreme authority over this area.” He
maintained that the Town does not have veto power over the ACOE.'® Mr,
Filippi also argues that the walkway issue constitutes a “design” matter and is
beyond the scope of this remand proceeding.20

Mr. Filippi next criticized Mr. Tillson’s claim that the planned walkway
would violate the State’s Building Code. Mr. Filippi related that because the

proposed docking facility is on ACOE controlled property, a building permit is

17 1d., p. 3.
18 Id., pp. 3-4.
19 1d., p. 4.

20 1d,




not required. He explained that the Town does not have any jurisdiction over
ACOE property. Mr. Filippi also argued that because “any building code issue
inherently and inescapably relates to design,” such matter would be outside
the scope of the instant proceeding.?! Mr. Filippi buttressed his argument by
citing to a case of the recently built Ballard’s Wharf Marina, another project
where the Town refused to grant an electrical permit; he related that the State’s
Electrical Inspector’s Office ultimately issued the appropriate permits over the
Town’s objections.??

In response to the Town’s objection to the walkway on zoning grounds,
Mr. Filippi, again, contended that because this property is under the control of
ACOE the Town’s Zoning Ordinance does not apply. He again asserted that
this is a “design” issue, which is beyond the scope of the Division’s remand
proceeding.?3

Mr. Filippi also addressed the Town’s “Right of Entry Agreement’
argument by reiterating his opinion that the Town has no jurisdiction over the
property in issue. He also described this issue as another matter related to
“design,” which is off-base in this proceeding.?4

With respect to Mr. Fugate’s affidavit, Mr. Filippi emphasized that
Bluewater is not proposing to build or anchor its docking facility at the “Red

Breakwater” or the “Northern Ell,” which is location addressed by Mr. Fugate.

21 1d.

22 1d., p. b.

2 Id., pp. 5-6.
24 1d., p. 6.
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Mr. Filippi also noted that the “validity” of the property lease between the Town
and CRMC “is disputed.”?®

Mr. Filippi next addressed the letter from Attorney Jelfrey Gladstone,
regarding the appointment of a special master. Mr. Filippi stressed that
Attorney Gladstone is not the Special Master in the “complex trust litigation”
involving him and members of his family. Although he argues that the Special
Master issue “is entirely irrelevant to this proceeding,” Mr. Filippi related that
he has been and continues to be “a manager in Ballard’s Inn Realty, LLC and
Bluewater has been keeping the Special Master up to date regarding dockage
proceedings to which there has been no notice of objection.” Mr. Filippi insists
that Bluewater has the authority to proceed with the dockage permitting
process.26

As a final matter, Mr. Filippi called the September 18, 2015 letter from
his brother Blake Filippi, which the Town has reintroduced in this remand
proceeding, no longer accurate and outdated. Mr. Filippi points out that when
Blake Filippi wrote that letter he was the manager of Ballard’s Wharf Realty,
LLC, which is not the case today. Mr. Filippi also observes that the 2015 letter
was offered at the time in reference “to ingress egress design aspects of the
project and does not offer any obvious and compelling material information
which proves RIFF will be unable to operate its proposed ferry service from a

Bluewater docking facility in Old Harbor.”27

AId, p. 7.
2 Id., p. 8.
%7 Id., pp. 8-9.

11




In his concluding remarks, Mr. Filippi described the Town’s case as “old
arguments,” offered “with the goal of protecting, it seems to me, the 85-year-old
monopoly ferry service... to the detriment of the public and inconsistent with
the Division’s grant of a license to RIFF.” Mr. Filippi asserted that Bluewater
“has moved diligently forward on all fronts, despite unyielding futile attempts
by the Town and Interstate Navigation Company to slow our progress.”?®

Under cross-examination by the Town, Mr. Filippi was asked to explain
the meaning of a letter that ACOE sent Bluewater on November 28, 2016. The
Town maintains that the letter reflects that ACOE will not approve Bluewater’s
planned docking facility without the Town’s consent.?? However, Mr. Filipp1
took exception to the Town’s characterization of the ACOE letter. He explained
that the ACOE letter only relates to the “east wharf and bulkhead” and not the
“entire federal navigation project.”3® Mr. Filippi opined that for the Town'’s
consent to apply to the entire federal navigation project three requirements
must be present. Specifically, he related that the Town’s consent would only
be necessary if the “project was authorized alter November 17, 1986... involved
certain flood protection projects... and that the project.,. be located in inland or
intercoastal waterways....” Mr. Filippi proclaimed that none of those conditions
are present here.31

The Town next questioned Mr. Filippi on the response letter that

Bluewater’s attorney sent ACOE on May 15, 2017. The Town was particularly

2 Id., pp. 9-10.

29 4/4/18, Tr. 130; and Town {Remand) Exhibit 12.
30 1d., Tr. 130-134.

311d,, Tr. 134-136.
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interested in Bluewater’s claim that “[n]either the docks nor the path cross any
real estate other than that owned by the applicant’s family....”32 Mr. Filippi
responded that this assertion is true with respect to the Mount Hope (East
Breakwater) dock and the property owned by Ballard’s Wharf Realty, not
Ballard’s Inn Realty.33

The Town and Mr. Filippi also disagreed on the issue of whether the
“federal navigational servitude” in this matter lies below or above the mean
high-water mark. Mr. Filippi maintained that the entirety of Old Harbor “is a
fe(:{eral navigation project that was created by the Army Corps.” He testified
that the “ordinary high-water mark is the historical natural high-water mark.”
He added: “so the pedestrian pathway that youre so concerned about lies
below, even though it is dry land, it lies below the ordinary high-water mark
and is subject to navigational servitude.”34

The Town also questioned Mr. Filippi about a representation contained in
Bluewater’s May 15, 2017 letter to the ACOE that stated that Paul Filippi was
authorized to sign documents on behalf of both Ballard’s Inn Realty and
Ballard’s Wharf, LLC. Mr. Filippi responded that he did not have permission
from the Ballard’s Inn Realty’s Special Master to make that representation and
has since instructed his “consultants” to correct the error.3®

The Town next cross-examined Mr. Filippi regarding a June 22, 2017

reply letter from ACOE that was sent to Bluewater in response to Bluewater’s

32 1d., Tr. 137-138,; and Town (Remand) Exhibit 13.
33 1d., Tr. 138-142,

34 1d., Tr. 141-142.

35 1d., Tr. 146-153; and Town (Remand) Exhibit 8.
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May 15, 2017 letter. The Town called Mr. Filippi’s attention to a part in the
letter that provides that “the proposed alterations will require evaluation and
separate permitting by the Corps Regulatory Division pursuant to... Section 10
of the Rivers and Harbors Act of 1889 and Section 404 of the Clean Water
Act... [and that] [tlhe subject Section 404 evaluation cannot be completed
without the required NEPA coordination which must also be completed by the
district’s Regulatory Division.”3¢ In response to the Town’s request for a status
report regarding this necessary filing with ACOE, Mr. Filippi related that
Bluewater is preparing the filing and will file it with the ACOE when it files its
related “complete application” with the CRMC. Mr. Filippi reasoned that “it’s
the policies of both agencies that the applications be filed concurrently.”3?

The Town also sought clarification from Mr. Filippi on whether
Bluewater’s CRMC filing was a “preliminary determination” or “full application.”
Mr. Filippi responded that Bluewater had filed a preliminary determination on
March 2, 2018 based upon CRMC’s suggestion that applicants file for a
preliminary determination before filing a full application. Mr. Filippi also
confirmed that Bluewater has not filed its full application yet.38 Mr. Filippi
additionally acknowledged that a representation contained in Bluewater’s
preliminary determination filing with the CRMC concerning dredging materials

is not accurate and needs to be corrected.3?

36 Id., Tr. 153-155; and Town {Remand) Exhibit 14,
37 1d., Tr. 155-157.
38 1d., Tr. 164-1635.
3¢ 1d., Tr, 166-174.
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Mr. Filippi was also questioned by the Town with respect to the “Notice of
Deficient Application” that Bluewater received from the CRMC on March 29,
2018.40 The Town focused on the observation that Bluewater had failed to
provide proof of ownership or proof of access rights to the “upland” property
where the proposed docking facility is to be constructed. However, Mr. Filippi
asserted that Bluewater does have access rights to the property through a lease
agreement “for the riparian rights that coincide with Lot 158” that he acquired
from his mother and Ballard’s Wharf Realty. Mr. Filippi also noted that he is
the current manager of Ballard’s Wharf Realty.4! In further explanation of

what Bluewater is doing to advance its cases before the CRMC and ACOE, Mr.

Filippi offered the following:

There is a lease from Marion Filippi to
Bluewater, LLC for the riparian rights to Lot 158 for
the purpose of wharfing out Old Harbor. Furthermore,
under the 408 application that we've made to the...
[ACOE], we've applied as a private entity to use certain
portions of the federal navigation project that the...
[ACOE] owns and that’s where Bluewater believes that
we will have the rights to wharf out per the 408
request to the... [ACOE], and I believe that that’s one
of the things that we will need to address with the
CRMC at an early time because I don’t think that
they’re aware of the... esoteric 408 process and what it

entails.

The federal government has asked us in order to
proceed with their NEPA analysis to file the Section
10/404 concurrently with the CRMC and that’s what
we have been preparing since last fall.4?

40 Town (Remand) Exhibit 2.
41 1d., Tr. 175-179.
42 1d,, Tr. 179-180,
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[Black in June of ’18 [sic], the project manager
for Block Island Old Harbor, Mike Elliott, went on
extended sick leave until the end of August. So that
held us back a few months. Then there was a new
guy, Mr. Bell, who was appointed to be the project
manager, and at the end of August he asked us to file
the Section 10/404 and the CRMC permit. So since
that time, we’ve done a lot of work. We did a
bathymetric survey of Old Harbor, we spent tens of
thousands of hours on engineering documents that
were drawn up by St. Jean Engineering in preparation
for the Section 10/404. So even though the Army
Corps asked us to submit the Section 10/404 so they
could proceed with the 408, it’s taken time to get that
material together so we can file a viable concrete
application with the Army Corps and the CRMC at the
same time,*3

Also, with respect to the March 29, 2018 “Notice of Deficient
Application,” the Town asked Mr. Filippi how he plans to continue with his
plans if the “CRMC requires the Town approval to move forward with the east
breakwater docking facility.” On this point, Mr. Filippi contended that “the
CRMC’s biologist got that wrong” and that Bluewater does not need the Town’s
approval to move forward with its plans,

On redirect examination, Mr. Filippi testified that Bluewater will be
submitting additional information to the CRMC in response to its notice of
deficiency.#S He added that Bluewater also plans to “educate them on the
process... with the Army Corps...”46

He also explained that Bluewater does not believe that the Town's

consent is required since “the entire area of this project is under the

43 Id., Tr. 181-182.
44 1d., Tr. 184185,
4 1d., Tr. 187, 189-191.
a6 1d., Tr. 187-188.

16




navigational servitude which is controlled by the... [ACOE] and we've applied to
the... [ACOE] under the 408 process to use those portions of the lederal
navigation project, the portions that are beyond the ordinary high tide mark, all
of them, to fulfill the goals of this project.”?

Mr. Filippi also clarified why he believes the CRMC staff person has
interpreted the Right of Entry Agreement improperly. He testified that the
Right of Entry agreement “was for the Army Corps to be able to repair the jetty
after Hurricane Sandy.” Mr. Filippi also argued that the Bluewater’s proposed
docks and pedestrian pathway “will not be interfering with any of the use of the
east dock, the bait dock, the beach or the jetty itself,”48

Mr. Filippi also testified that Bluewater has no plans to “touch” the red
stone breakwater. He related that there is no plan to wharf “off of it.” He
explained that Bluewater’s plans to build its dock adjacent to the breakwater
“on portions of the federal navigation project that are owned and controlled by
the... [ACOE].” He testified that this proposal is part of “the 408 process.™?

Mr. Filippi added that he has had experience with obtaining authority
from the CRMC for construction activities without the Town’s consent. He
described a 2005 project, which was also adjacent to the red stone breakwater,

wherein he rebuilt a bulkhead and put in a recreational marina over objections

47 1d., Tr. 189.
48 1d., Tr. 191.
49 1d., Tr. 192.
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from the Town. He testified that he expects the same result in the instant
matter.50

Mr. Filippi also addressed the Special Master’s concerns in this case. Ie
related that the Special Master mastership is over the operations of Ballard’s
Inn Realty, LLC. Mr. Filippi opined that Bluewater does not need permission
from the Special Master to complete its plans because the real estate involved
in this project “does not involve the real estate owned by Ballard’s Inn

Realty.”>!

5. The Town’s Rebuttal Case

In response to RIFF’s direct case, the Town proffered a rebuttal filing on
February 21, 2018. The filing consisted of pre-filed rebuttal testimony from
Edward L. Roberge, the Town’s current Town Manager; pre-filed rebuttal
testimony from Nancy Dodge, the Town’s former Town Manager; pre-filed
rebuttal testimony from Marc Tillson, the Town’s Building Official; an affidavit
from Stephen F. Del Sesto, identified as the Court-appointed Special Master of
Ballard’s Inn Realty, LLC; and the affidavit of Steven Filippi, a member of
Ballard’s Wharf Realty, LLC.

Town Manager Edward Roberge, testified that he disagrees with Mr.
Filippi’s claim that because Bluewater does not plan on attaching or anchoring
its proposed docking facility to the Red Breakwater, that the consent of the
Town is not required. Mr, Roberge observes that Article V, Paragraph A of the

Lease Agreement between the Town and CRMC “specifically gives the Town the

50 1d., Tr. 193-195.
51 1d., Tr. 202-203.
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right to erect such docks and other structures on or near the Red
Breakwater...” He explained that Bluewater’s planned “Red Jetty Dock” will be
less than 15 feet from the Red Breakwater and parallel to it. Mr. Roberge
contends that because Bluewater’s dock “would block any dock which the
Town has the right to erect and use at that location,” the Town’s consent must
be required.5?

Mr. Roberge also testified that Article IV, Paragraph A of the Lease
Agreement requires that the Town maintain the Red Breakwater in good order
and repair, He maintained that because the proposed dock “would block and
limit the Town’s ability to maintain the Red Breakwater,” the Town consent
would be required.>?

Mr. Roberge noted, while under cross-examination, that the Lease
Agreement does not contain a definition for the word “near” or reflect that the
Town has an “exclusive right to erect a sign, dock or other structure on or near
the red breakwater.”s* He also admitted that he does not have specific
experience in maintaining docks “on an ocean.”®>  Mr. Roberge also
acknowledged that the CRMC will have an opportunity to consider the Town’s
concerns during its review of Bluewater’s application.>®

Former Town Administrator, Nancy Dodge, testified regarding the “Right

of Entry Agreement” that exists between the Town and the federal

52 Town (Remand) Exhibit 1, p. 2.
53 1d., p. 3.

54 3/30/18, Tr. 37-39,

55 3/30/18, Tr. 36-37.

56 3/30/18, Tr. 40-42.
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government.5? She began her testimony by criticizing Mr. Filippi’s assertion
that this agreement has already been considered by the Division in a previous
proceeding. She characterized his claim as “pure fiction,” based on the fact
that this agreement only came into existence on September 16, 2016, which
she points out was “long after the hearing before the Division concluded.”s®

Ms. Dodge related that she was involved in the negotiations that took
place between the Town and the federal government regarding the Right of
Entry Agreement. She maintains that during those negotiations the federal
government agreed with the Town’s proposal to prohibit “any person or entity
to construct any structure which would impede the Town and the public’s
access to the Town’s Bait Dock, to the East Breakwater, to the beach located
on the west side of the East Breakwater or to the Right of Entry land.” She
testified that this support from the federal government is memorialized in the
Right of Entry Agreement.5® Therefore, Ms. Dodge asserts that the Town’s
consent would be required for the construction of Bluewater’s proposed East
Breakwater docking facility. She opined that the proposed docking facility
“would clearly and obviously impede and restrict the Town and the public’s
access” to the areas in issue around the proposed docking facility .50

Ms. Dodge next discussed the Town’s ability to issue building permits for
the construction of the proposed dock. On this matter, Ms. Dodge contends

that Mr. Filippi “clearly does not understand the law as it pertains to state and

57 Attached to Town (Remand) Exhibit 4.
58 Town (Remand) Exhibit 3, p. 2.

5 Id., p. 3.

60 Id., p. 4.
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local ability to regulate federal land.” Ms. Dodge testified that as an attorney
who has practiced in the area of real estate law, she can say that there is no
federal preemption in this case that would bar the Town from enforcing its
zoning laws.%1

Ms. Dodge also testified that Bluewater’s reliance on the River and
Harbors Act of 1870 is misplaced. She testified that the “Act does not express
any congressional intent regarding the use of the breakwater...”62

During cross-examination, Ms. Dodge conceded that she was not
testifying in this docket as an expert witness. She related that her testimony
was based on her former position as the Town’s Administrator as well as her
legal opinion in her capacity as an attorney.® She also admitted to not having
reviewed the amendments that have been made to the Rivers and Harbors Act
since its original enactment in 1870.54

Mr. Marc Tillson also submitted rebuttal testimony. His testimony was
proffered in response to Mr. Filippi’s claim that the Town is prohibited from
regulating “the upland” (areas of land above the mean high-water mark) in this
matter. Echoing Mr. Roberge’s and Ms. Dodge’s testimony, Mr. Tillson argued
that the Town is not prohibited from enforcing its zoning laws with respect to

the upland area adjacent to the proposed dock facility.®®

611d., p. 5.
62 1d.
63 3/30/18, Tr. 68-69.

64 3/30/18, Tr. 54-57.
65 Town {Remand) Exhibit 5, pp. 2-3.
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Mr. Tillson also disagreed with Mr. Filippi’s characterization of what
transpired during the CRMC assent process for the Ballard’s Wharf Realty, LLC
eight boat slip marina. Mr. Tillson testified that contrary to Mr. Filippi’s
recollection, the Town did not intervene or object to that project.%®

Mr. Tillson also took exception to Mr. Filippi’s assertion that the Town’s
objections regarding the proposed docking facility are all limited to design. Mr,
Tillson related that the proposed walkway of the East Breakwater docking
facility does not qualify for permitting for construction “irrespective of
design.”67

The affidavit of Steven Filippi was proffered by the Town to refute Paul
Filippi’s claim that he is the current manager of Ballard’s Wharf Realty, LLC.
Mr. Steven Filippi related that he is a member of Ballard’s Wharf Realty, LLC
and that it is his understanding that the current manager of Ballard’s Wharf
Realty, LLC is Blake Filippi, not Paul Filippi.t®

The affidavit of Attorney Stephen Del Sesto was proffered by the Town to
refute Mr. Filippi’s testimony that the Special Master appointed by the Superior
Court is aware of plans to construct a docking facility and is not opposed to the
project. Attorney Del Sesto identified himself as the Special Master of Ballard’s
Inn Realty, LLC. He related that as Special Master, Ballard’s Inn Realty must
obtain his permission to “engage in any transaction that is outside of the

ordinary course of business or enter into any agreement regardless of whether

66 Id., p. 3.
67 1d.
68 Town {Remand) Exhibit 9,
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such agreement is within the ordinary course of business.”®® Attorney Del
Sesto related that he has had a few “general conversations with Mr. Paul Filippi
regarding the proposed dock project” and has “not taken any substantive
position regarding this project and I have not come to terms with Bluewater or
Mr. Paul Filippi on even a preliminary basis as to whether or not Ballard’s Inn
Realty would provide any of the consents required for the docking facility to be
constructed.””® Attorney Del Sesto also opined that formal Court approval
would be required in order for him to grant such authority.”!

6. The Town’s Final Position

The Town submitted a post-hearing memorandum in this matter on May
21, 2018. In its memorandum, the Town maintains that it has proffered
sufficient evidence to show that RIFF “does not have a reasonable expectation
of obtaining a docking facility in Old Harbor and, consequently, the Division
should vacate its previous decision granting RIFF a CPCN. The bases for the
Town’s assertion rests in the testimony of several witnesses and documentary
evidence from the CRMC and the ACOE. The Town offered a summary of this
evidence in its memorandum.

Starting with the testimony of Edward Roberge, Town Manager, the Town
contends that Mr. Roberge’s testimony demonstrates that Bluewater’s proposed
Red Breakwater dock lies less than 15 feet from the Red Breakwater and

parallel to it, This proximity is important in that the Town asserts that the

6% Town {Remand) Exhibit 8,
7 1d., p. 1.
711d., pp. 1-2.
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Lease Agreement between the CRMC and the Town, supra, specifically gives the
Town the right to erect such docks and other structures “on or near (emphasis
in original) the Red Breakwater as the Town shall deem desirable.” The Town
stresses that the Lease also requires the Town to maintain the Red Breakwater.
The Town argues that because the proposed dock would block any dock which
the Town has the right to erect and use in that location and impede the Town’s
ability to maintain the Red Breakwater, the CRMC will not approve the
construction of Bluewater’s proposed dock without the Town’s consent. In
support of this argument, the Town further relies on the “CRMC Notice of
Deficient Application” and the Affidavit that was offered by the CRMC's
Executive Director.”?

The Town also relies on the testimony of Nancy Dodge, the"i‘own’s former
Town Manager. Ms. Dodge explained that the September 16, 2016 Right of
Entry Agreement between the Town and the ACOE prevents any person or
entity from constructing any structure which would restrict the Town and the
public’s access to the Town’s Bait Dock, to the East Breakwater, to the beach
located on the west side of the East Breakwater or to the Right of Entry land.
Ms. Dodge asserted that due to this Right of Entry Agreement, Bluewater needs
the Town’s consent to construct its planned docking facility near the East
Breakwater.”?

Ms. Dodge also weighed in on the what the CRMC’s March 29, 2018

Notice of Deficient Application means to the Town. She maintains that this

72 Town Memorandum, pp. 6-9 and Town (Remand} Exhibits 2 and 7.
73 Id., pp. 9-11.
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Notice clearly establishes that the consent of the Town is required to construct
the proposed East Breakwater docking facility and that Bluewater has not
established the requisite proof of ownership or Town or federal consent.”4

The Town additionally points to the testimony of its Building Official,
Mark Tilsonn. Mr. Tilson testified that the Town’s consent is required before
Bluewater can build its planned East Breakwater docking facility. He based
his opinion on his belief that the CRMC application requires that the Town’s
Building Official sign off on the “CRMC Building Official Letter” and that the
construction of the proposed walkway which is on the upland, above the mean
high-water mark, requires a building permit. Mr. Tilson explained that the
Town would not issue a building permit in this case “because the proposed
walkway is in violation of the State Building Code.”?5

Mr. Tilson also agreed with Nancy Dodge regarding the Right of Entry
Agreement between the Town and the Federal Government. He agreed that the
construction of the proposed docking facility would impede the Town and the
public’s access to the Town Bait Dock, to the East Breakwater and to the beach
located along the west side of the East Breakwater.7°

Finally, the Town calls into question the seriousness and efficacy of
Bluewater’s efforts to get permission from the CRMC and the ACOE to build its

docking facilities, The Town relies, in part, on the following observations and

74 1d., pp. 11-12.
75 Id., pp. 12-13,
7 1d., pp. 13-14.
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beliefs derived from Mr. Filippi’s testimony and certain specific documentary

evidence:

That other than the November 28, 2016 filing, which the ACOE
rejected, Bluewater’s has made only one other filing with the ACOE
(a May 15, 2017 letter);

That Bluewater’s May 15, 2017 filing with the ACOE and its March
2018 Preliminary Determination filing with the CRMC contained
several false representations regarding his authority to provide the
necessary conscnts of Ballard’s Inn Realty, LLC;

That representations made by Paul Filippi in the ACOE and CRMC
filings were in direct violation of the Special Master’s authority to
oversee the activities of Ballard’s Inn Realty, LLC;

That the June 22, 2017 letter from ACOE states that the ACOE Wiii
not continue with the Section 408 review unless Bluewater obtains
separate evaluation and permitting from the Corps’ Regulatory
Division pursuant to Section 10 of the Rivers and Harbors Act and
Section 404 of the Clean Water Act, which Bluewater has not
made;

That Bluewater does not own any of the real estate associated with
either of the proposed docking facilities and has not obtained the

approval of any owner; and
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e That other than the March 2018 Preliminary Determination filing,
which the CRMC rejected, Bluewater has made no other filings
with the CRMC.

The Town subsequently submitted a Reply Memorandum to the Division
on June 5, 2018. Through this pleading, the Town reiterated its vehement
opposition to RIFF’s and Bluewater’s assertions that Bluewater will be able to
construct docking facilities in Old Harbor without the Town’s consent. The
Town insists that the evidence presented in the instant remand proceeding

demonstrates that Bluewater’s applications “have been derailed.”””

7. RIFF’s Final Position

RIFF submitted a post-hearing memorandum in this matter on May 21,
2018. After providing a summary of the travel of RIFF’s efforts to secure a
CPCN, starting with its 2013 filing with the Division, through the instant
remand matter, RIFF stressed that the instant remand matter has a very
narrow scope. Specifically, RIFF emphasizes that the Division has ordered that
the scope of the instant remand proceeding “would be limited to providing the
Town with an opportunity to prove that RIFF (through Bluewater} does not
have a realistic expectation of constructing Bluewater’s planned docking
facilities in Old Harbor, irrespective of design, through its permit applications
with the... [ACOE] and the... [CRMC]”.78 RIFF also points out that the Division
further clarified this narrow scope by informing the parties that: “the Town

shall be required to prove to the Division that RIFF will not be able to operate

77 Town Post-Hearing Reply Memorandum.
78 RIFF Memorandum, pp. 3-4, citing Division Order 23018, issued on January 25, 2018, 2-3.
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its proposed ferry service from a Bluewater docking facility in Old Harbor” and
that “[elvidence of this prospect must be obvious and compelling, not
ambiguous and speculative.” RIFF also notes that the Division further ordered
that it would “not consider matters of design, environmental impacts or the
terms of construction contracts” as part of this review.”?

RIFF argues that the Town has failed to satisfy its burden in this remand
matter before the Division as it did not provide obvious and compelling
evidence that RIFF will be unable to operate its proposed ferry service from a
Bluewater docking facility in Old Harbor. RIFF argues that the “ACOE and
CRMC process have inarguably moved forward” and that the Divisiqn should
recognize the arguments of the Town “as dilatory and end this attempt... to
circumvent the appeal process and to inappropriately use the Division as a
means to block further ACOE and CRMC process.”80

RIFF argues that the Town has failed to establish that Bluewater’s
proposals before the CRMC and the ACOE have been “derailed.” RIFF contends
after Bluewater received notice from ACOE on November 28, 2016 that an
endorsement from the Town would be required if its proposed docking facility
“touches upon the east wharf and bulkhead,” Bluewater elected to propose to
use an ‘alternative access’ (an alternative walkway) to the proposed Mount
Hope docking facility, “which avoids the need to use the east wharf and

bulkhead.”! RIFF explains that as a consequence of Bluewater’s decision to

19 1d., p. 4, citing Division Order No. 22980, issued on December 13, 2017, 5.

80 Id., p. 4.
81 Id., p. 5 and RIFF Remand Exhibit 1.
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use an alternative walkway, the ACOE has now required Bluewater to seek
additional review by the Corps’ Regulatory Division (pursuant to Section 10 of
the Rivers and Harbors Act of 1899, Section 404 of the Clean Water Act and
the National Environrﬁental Protection Act (NEPA)). RIFF argues that Mr.
Filippi has testified that Bluewater is now in the process of satisfying this
ACOE requirement.82 RIFF points to testimony from Mr. Filippi who explained
that the Section 10/404 application must be submitted concurrently with its
finalized CRMC application; “after CRMC’s preliminary review (which is
currently in progress).”8 RIFF argues that although “the ACOE permitting
process may be taking longer than expected, nothing put forth during the
remand hearings demonstrates that Bluewater’s ACOE permitting process has
been derailed. In fact, the ACOE has not yet issued a decision on Bluewater’s
Section 408 Application.”84

RIFF makes a similar argument regarding Bluewater’s CRMC permitting
process. RIFF notes that Bluewater filed its Preliminary Determination
Application with the CRMC on March 2, 2018. RIFF argues that the CRMC’s
March 29, 2018 “notice of deficient application” “clearly contemplates further
CRMC proceedings.” As evidence of the contemplated additional proceedings,
RIFF points to the two sections contained in the Notice, which, requires
Bluewater to submit additional information (regarding ownership rights). RIFF

also emphasizes that the Notice also states: “[n]ot supplying it at this time will

821d., p. 6.
83 [d,
84 1d., pp. 7-8.
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not prevent yvour application from being accepted by the CRMC.” Further, RIFF

observes that “contrary to the Town’s testimony,” the Notice does not request
the “Town Building Official sign-off.”85 RIFF also observes that the statements
contained in the Notice are requests not requirements, and that the requests
were made by a staff member of CRMC, not the full Council of the CRMC.8¢

RIFF contends that the Town is requesting that the Division usurp the
authority of the CRMC Council by declaring that Bluewater does not have a
realistic expectation of success based on a very preliminary CRMC phase.®7
RIFF argues that the Town has mischaracterized the substance of the CRMC
staff Notice throughout the remand proceedings, when in actuality, “this notice
does nothing more than confirm that Bluewater’s CRMC permit process is
being reviewed (preliminarily) and is moving forward.” RIFF argues that the
record before the Division reflects that Bluewater “intends to submit the
required additional information requested by staff.”s8

RIFF next addresses “a few falsehoods the Town continues to fruitlessly
argue,” RIFF starts with the Town’s claim that its consent is required to
rebuild the Mount Hope Dock. On this claim, RIFF maintains that the ACOE
has jurisdiction over this property, not the Town, and that the viability of the
proposal will be determined through the ongoing ACOE process. RIFF argues
that because the proposed Mount Hope docking facility is not an application for

a new facility, but rather a proposal to re-build the old ACOE dock formally

85 Id., pp. 8-10.
8 1d., p. 10.
87 1d.

88 Id., pp. 11-13.
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known as the Mount Hope Dock, Bluewater is confident that its proposal has a
realistic expectation of approval before the ACOE.#°

RIFF next argues that notwithstanding the Town’s claim to the contrary,
neither the Right of Entry Agreement nor the Town’s zoning laws negatively
impact Bluewater’s proposed Mount Hope docking facility. In short, RIFF
contends that the Right of Entry Agreement and the Town’s zoning ordinance
does not give the Town “veto power” over the ACOE’s jurisdiction over this
docking facility. 90

RIFF also addresses the Town’s claims regarding Ballard’s Inn Realty’s
control over Bluewater’s proposed docking facility. RIFF argues that neither
Ballard’s Inn Realty, LLC nor that company’s Special Master has anything to do
with Bluewater’s proposed docking facility. Relying on Mr. Filippi’s testimony,
RIFF contends that “the path proposed for the east breakwater dock does not
cross land owned by Ballard’s Inn Realty.”!

RIFF similarly argues against the Town’s claim that its consent is
required to extend the proposed Red Breakwater docking facility. Regarding
this claim, RIFF notes that the proposed Red Breakwater docking facility
“simply extends what is currently in place today in the same proximity to the
Red Breakwater as previously permitted by CRMC.”92 RIFF argues that the
lease between CRMC and the Town limits its discussion to the Town’s rights

over the Red Breakwater. RIFF observes that this lease “specifically defines

8 Id., p. 14.
9 I1d., pp. 14-19.
91 1d., pp. 19-20.
92 Id., p. 20.
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what it considers to be the ‘Red Breakwater’ by detailing the coordinates of the
property.” RIFF argues that neither Bluewater’s current dockage directly
adjacent to the Red Breakwater nor its proposed extension of this facility are
within the property defined by the lease agreement as the “Red Breakwater.”®?
RIFF also rejects the Town’s argument that its consent is required because the
proposed docking facility is “near” the Red Breakwater. In response to this
argument from the Town, RIFF contends that the Town has failed to support its
assertion that 15 feet falls within the definition of “near,” especially considering
that “the current facility permitted by CRMC, also within the same proximity, is
not ‘near’ the Red Breakwater.”?* RIFF also rejects the Town’s argument that
the proposed dock would block and limit the Town’s ability to maintain the Red
Breakwater in good order and repair. RIFF argues that the Town has offered
no support for such a claim.5

Finally, RIFF argues that the Town’s objections are purely parochial and
incompatible with the public interest. RIFF contends that Rhode Law makes
the CRMC responsible for regulating the construction of docks, not local cities
and towns. Citing Rhode Island Supreme Court precedent, RIFF observes that
the Court “warns that ‘some cities and towns, acting out of parochial interest,

might make it more difficult to get approval to construct docks, thereby

93 1d., p. 20-21.
% Id., p. 21.
9 Id., pp. 21-22.
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resulting in unreasonable concentrations of docks in some places and too few
docks in others.”%

RIFF also filed a Post-Hearing Reply Memorandum in this remand
matter, which was submitted on June 5, 2018. In this pleading, RIFF takes
exception to the Town’s characterization of the details surrounding the
Superior Court’s remand decision. RIFF points out that the Superior Court did
not order the remand based on the Court’s finding that Bluewater had
proposed a “new” docking facility that deprived the Town of an opportunity of
its right to be heard. Rather, RIFF contends that the Court has remanded that
question back to the Division for evaluation and decision.?”

RIFF also reiterates its contention that the plans now before the ACOE
do not depict a new docking facility, but the originally planned docking facility
with an ‘alternative access’ design component. Moreover, RIFF stresses that
this “alternative access” option “was specifically and clearly identilied in the
plan submitted to the Division during the 2015-2016 CPCN proceeding.” RIFF
therefore argues that it “did not ‘add new facilities later on’ and RIFF did not
use a ‘tactic of switching docking facilities],] as alleged in the Town’s
memorandum and as alleged by the Town to support its remand request.”?8

RIFF contends that the Town’s efforts in the instant remand matter are
designed to steer the Division into making “substantive decisions based upon a

preview of the arguments the Town plans to make before the ACOE and CRMC

% 1d., pp. 22-23.
97 RIFF Post -Hearing Reply Memorandum, pp. 2-4.
% Id., pp. 4-5.
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so as to avoid the process before those agencies.” Instead, RIFF argues that
the Division must decide if Bluewater’s cases before the ACOE and CRMC have
been “derailed,” which, RIFF maintains is clearly not supported in the record.??
FINDINGS

In a previously issued 2013 decision in the instant docket, the Division
made it clear that it would be impractical to spend any significant time
addressing matters related to boat docks. Indeed, this finding was a basis on
which the Division limited Interstate’s intervention status in this case and
denied Block Island Ferry Services LLC, d/b/a Block Island Express and
Intrastate Nav. Company from participating as parties in this docket. The
Division made it abundantly clear that it would be deferring totally to the
CRMC on such issues. 100

When the Division later considered the Town’s motion for summary
disposition in 2015, the focus again was on the issue of docking facilities in
Old Harbor. Specifically, the Town questioned whether RIFF had de facto
access to any docking facility in Old Harbor. The Town argued and insisted
that no such docking would be available to RIFF and, therefore, the Division
should deny RIFF’s application for a CPCN. When RIFF later identified
docking opportunities at planned Bluewater facilities at the Northerly Ell of the
stone jetty at the Inner Basin and the former location of the Mount Hope Pier

adjacent to the Easterly Breakwater, the Town asserted that the relationship

%9 1d., pp. 5-9.
00 See Order No, 21170, pp. 17-18.
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between RIFF and Bluewater was a “sham” and should be disregarded by the
Division.

From that point in time, the Town went all in on endeavoring to convince
the Division that Bluewater {(and RIFF) had zero chance of ever developing and
constructing a new docking facility in Old Harbor. The Town then, as it docs
now, argued that its approval and consent would be required in the context of
any case before the ACOE and CRMC before Bluewater could legally move
forward with its planned docking facilities. In support of its motion for
summary disposition, the Town relied then, as it does now, on its 50-year
Lease Agreement with the State; an opinion from CRMC’s Grover Fugate {(and
CRMC staff); CRMC regulations; a competing opinion from another member of
the Filippi family; a license agreement with ACOE and ACOE policies; and a
claim that Bluewater does not have legal permission to construct a dock from
the relevant riparian landowners,

In response to the above-mentioned arguments from the Town, RIFF and
Bluewater argued then, as they do now, that Bluewater does not need the
Town'’s approval to initiate, navigate, or complete either the ACOE or CRMC
application process. While Bluewater acknowledges that it has suffered some
recent setbacks, Bluewater and RIFF contend that the processes before the
CRMC and ACOE remain active and viable. They are confident that Bluewater
will prevail.

When the Division denied the Town’s motion for summary disposition in

2015, the Division predicated its decision on a finding that Bluewater’s claims
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of interest and ability to construct a docking facility in Old Harbor were
“credible.” The Division accepted at the time that the Town would aggressively
oppose Bluewater’s permitting applications before the ACOE and CRMC, but
rejected that fact alone as sufficient cause to deny RIFF’s application for a
CPCN. The Division concluded “that RIFF (through Bluewater) has a realistic
expectation of having access to a future docking facility in Old Harbor....”101
However, if the Town’s opposition to Bluewater’s CRMC and ACOE permitting
applications resulted in the “derailing” of Bluewater’s plans, the Division
expected the Town to request the Division to revisit the issue of RIFF’s ability
to provide its proposed ferry services.192

The Town now maintains that it has successfully “derailed” Bluewater’s
CRMC and ACOE applications. The Town bases its contention on the grounds
previously proffered in its motion for summary disposition, supra, and, also,
on new arguments regarding Ballard’s Inn Realty, LLC; the need for Town
building permits; the Town’s zoning laws; a Right of Entry Agreement between
the Town and the Federal Government; a March 29, 2018 Notice of Deficient
Application from the CRMC; and two letters from the ACOE, dated November
28, 2016 and June 22, 2017, regarding Bluewater’s quest to construct a dock
on ACOE-controlled property.

Per the Superior Court’s remand order, the Division must decide
whether it wishes to revisit the issue of whether RIFF will have access to a

docking facility in Old Harbor based on evidence from the Town that

101 See Order No. 22254, p. 22,
102 1d., pp. 22-23,
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Bluewater’s efforts to gain permission from the CRMC and the ACOE has been
categorically prevented, or “derailed.” In clarifying the scope of this remand
proceeding, the Division mandated that “the Town shall be required to prove to
the Division that RIFF will not be able to operate its proposed ferry service
from a Bluewater docking facility in Old Harbor” and that “[e]vidence of this
prospect must be obvious and compelling, not ambiguous and speculative.”
The Division further ordered that it would “not consider matters of design,
environmental impacts or the terms of construction contracts” as part of this
review.

The Division has carefully considered the evidence presented by the
Town in the instant remand proceeding and finds that the Town has
insufficiently demonstrated that Bluewater’s pursuit of permission from the
CRMC and the ACOE to construct docking facilities in Old Harbor is over - has
been “derailed.” There simply is no dispositive evidence on the record that
reflects that Bluewater’s permit application cases before the CRMC and the
ACOE have reached final decisions. Instead, what the evidence does show is a
Herculean effort by the Town to persuade the Division to accept the Town’s
position as prophetic and inviolate on the merits of the remaining legal
processes before the CRMC and ACOE, which is not the standard that must be
applied on this remand matter.

RIFF has presented a copious rebuttal to the many old and new
opposition arguments expressed by the Town. The record is replete with this

back-and-forth between the two parties. In the final analysis, however, the
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Town has failed to demonstrate through “obvious” and “compelling” evidence
that Bluewater’s plans to construct a docking facility in Old Harbor have been
exhausted. Indeed, even if Bluewater were to be denied a permit by the CRMC
and/or the ACOE, the matter would not be irrefutably concluded until after
Bluewater’s appellate rights have been exhausted.

As an ancillary issue in this remand proceeding, the Town has argued
that the modified docking facility plans now being considered by Bluewater
constitute a totally new design that warrants a fresh review by the Division.
The Division disagrees. The latest designs being considered by Bluewater are
connected to the originally proposed and identified docking facilities. These
are not new docking facilities.

Moreover, as emphasized in previous Division decisions, the Division has
established a precedent for approving CPCN applications without proof that an
applicant already possesses suitable docks. The CPCN approved in this docket
will not be issued until after RIFF demonstrates that it has access to suitable
docking/landing facilities on Block Island.103 It is unreasonable for the Town
to continue to urge the Division to revisit the licensing aspect of this docket
based on a present lack of demonstrable docking access. The proper time for
the Town to raise this issue would be during the Division’s consideration of

any further requests from RIFF to extend the deadline for effectuating the start

of its proposed ferry services.

103 See Order No. 22548, p. 141,
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Accordingly, therefore, it is
(23217) ORDERED:

1. That in response to the May 2, 2017 remand order of the Superior
Court, and predicated on the findings contained herein, the Division
finds insufficient cause to revisit the issues discussed and addressed
in the Division’s previous decision denying the Town’s Motion for
Summary Disposition (Order No. 22254, issued on December 10,
2015).

2. That the latest designs being considered by Bluewater do not reflect
new docking facilities that warrant additional review by the Division.

Dated and Effectlve at Warwmk Rhode Island on July 16, 2018.

A

John Sp1r@,6 Jr.,

earing Officer

APPROVED:

Macky McCleary
Administrator
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