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STATE OF RHODE ISLAND SUPERIOR COURT 
PROVIDENCE, SC 

TOWN OF NEW SHOREHAM 

v. CA. No. PC—2016-4758 

RHODE ISLAND FAST FERRY, INC. and 
RHODE ISLAND DIVISION OF PUBLIC 
UTILITIES AND CARRIERS, MACKEY 
McCLEARY, ADMIN IS TRATOR 

INTERSTATE NAVIGATION COMPANY 
d/b/a THE BLOCK ISLAND FERRY 

v. CA. No. PC—2016-4804 

RHODE ISLAND FAST FERRY, INC. and 
RHODE ISLAND DIVISION OF PUBLIC 
UTILITIES AND CARRIERS, MACKEY 
McCLEARY, ADMINISTRATOR 

DIVISION OF PUBLIC UTILITY AND CARRIERS’ 
OBJECTION TO MOTION TO REMAND 

The Division of Public Utilities and Carriers (the “Division”) objects to the Motion of 

Petitioners Town of New Shoreham and Interstate Navigation Company d/b/a The Block Island 

Ferry to Remand Pursuant to R.I.G.L. § 42-35-15(e) (the “Motion”). The Motion was filed on 

March 10, 2017 by the Town of New Shoreham (the “Town”) and Interstate Navigation Company 

(“Interstate”). In support of its objection, the Division attaches and relies and the accompanying 

Memorandum in Support of Objection to Motion to Remand. 

WHEREFORE, for the reasons set forth in this objection and the accompanying 

memorandum in support, the Division respectfully requests that this Court deny the Town and 

Interstate’s Motion.
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Submitted by the Division of Public Utilities and Carriers, through its attorney: 

/s/ Casey J. Lee 

Casey J. Lee, Esq. #8454 
91 Friendship Street, Suite 1 

Providence, RI 02903 

(401) 400 — 4005 
casey@cj1firm.com 

CERTIFICATE OF SERVICE 

I hereby certify that, on the 20th day of March, 2017, I filed and served this document through the 

electronic filing system on the following panics: 

Interstate Navigation Company d/b/a The Block Island Ferry, through its attorneys, 
Michael R. McElroy and Leah J. Donaldson of Schacht & McElroy; 

The Town of New Shoreham, through its attorney Katherine A. Merolla of Merolla 
Accetturro D’OVidio & Lough; 

Rhode Island Fast Ferry Inc., through its attorneys, James A. Hall, Alan M. Shoer, and 
Nicole Verdi of Adler Pollock & Sheehan PC. 

The document electronically filed and served is available for viewing and/or downloadn from the Rhode 

Island Judiciary’s Electronic Filing System. 

/s/ Casey J. Lee
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STATE OF RHODE ISLAND SUPERIOR COURT 
PROVIDENCE, SC 

TOWN OF NEW SHOREHAM 

v. CA. No. PC—2016-4758 

RHODE ISLAND FAST FERRY, INC. and 
RHODE ISLAND DIVISION OF PUBLIC 
UTILITIES AND CARRIERS, MACKEY 
McCLEARY, ADMIN IS TRATOR 

INTERSTATE NAVIGATION COMPANY 
d/b/a THE BLOCK ISLAND FERRY 

v. CA. No. PC—2016-4804 

RHODE ISLAND FAST FERRY, INC. and 
RHODE ISLAND DIVISION OF PUBLIC 
UTILITIES AND CARRIERS, MACKEY 
McCLEARY, ADMINISTRATOR 

DIVISION OF PUBLIC UTILITY AND CARRIERS’ MEMORANDUM 
IN SUPPORT OF OBJECTION TO MOTION TO REMAND 

The Division of Public Utilities and Carriers (the “Division”) objects to the Motion of 

Petitioners Town of New Shoreham and Interstate Navigation Company d/b/a The Block Island 

Ferry to Remand Pursuant to R.I.G.L. § 42-35-15(e) (the “Motion”). The Motion was filed on 

March 10, 2017 by the Town of New Shoreham (the “Town”) and Interstate Navigation Company 

(“Interstate”). In support of its objection, the Division states as follows: 

I. SUMMARY OF THE ARGUMENT 

This matter involves the Town’s and Interstate’s consolidated appeals of the Division’s 

September 22, 2016 Report and Order pursuant to Section 42-35-15 of the Administrative 

Procedures Act (“APA”). The Report and Order conditionally approved Rhode Island Fast Ferry 

lnc.’s (“RIF F ”) application for a certificate of public convenience and necessity (“CPCN”) to 

operate seasonal passenger fast ferry service between Quonset Point in North Kingstown and Old
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Harbor in New Shoreham. The Town and Interstate now move to remand the appeal back to the 

Division for purposes of presenting additional evidence. While the APA does provide a 

mechanism for remanding administrative appeals for the purpose of presenting additional 

evidence, it is not without bounds. See R.I.G.L. § 42-35-15(e). Such evidence must, among other 

things, be material and relate to circumstances occurring before or during the underlying 

administrative proceedings. See Id.; see also Davis v. Wood, 444 A.2d. 190, 191 – 192 (R.I. 

1982). In this case, the Motion should be denied because the evidence the Town and Interstate 

seek to present fails to meet these critical requirements.   

II. IDENTIFICATION OF REFERENCED DOCUMENTS 

This memorandum references documents that are part of the administrative record and which 

have been filed with the Court pursuant to R.I.G.L. 42-35-15(d). External reference is made to 

the name of the applicable document and the tab number under which the document was filed.  

III. PERTINENT FACTUAL AND PROCEDURAL BACKGROUND 

On July 2, 2013, RIFF filed an application with the Division seeking authority to operate 

seasonal fast ferry service between Quonset Point in North Kingstown and Old Harbor in New 

Shoreham. The application was filed pursuant to R.I.G.L. 39-3-3 and 39-3-3.1. These statutes 

require the Division to issue a certificate of public convenience and necessity (“CPCN”) before a 

common carrier could offer ferry service in Rhode Island. The Town and Interstate intervened in 

that docket and opposed RIFF’s application.  

 On July 21, 2015, the Town filed a motion for summary disposition pursuant to the 

Division’s Rules of Practice and Procedure. In summary, the motion for summary disposition 

sought dismissal of RIFF’s application on grounds it had not secured a docking facility in Old 

Harbor. Town’s Motion for Summary Disposition, Admin. Record, Tab 45, p. 6.  
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On August 11, 2015, the Division entered an order relative to the Town’s motion for 

summary judgment. That order required RIFF to identify proposed docking facilities. The order 

also noted 

that the Division has routinely granted applications that seek to operate as ferry 

companies in Rhode Island subject to various conditions-subsequent. It is also 

true that finality of matters related to docking access, construction and repair 

work has been treated by the Division as a post-application-approval condition for 

the issuance of an actual CPCN. 

 

Division’s August 11, 2015 order, Admin. Record, Tab 10, p. 6. 

 

In response to the August 11, 2015 order, evidence was submitted indicating that RIFF 

would be working with a firm called Bluewater to secure adequate docking facilities in Old 

Harbor. See Division’s December 10, 2015 Order in Response to the Town’s Motion for 

Summary Disposition, Admin. Record, Tab 4, pp. 2 –3. After reviewing submissions from 

Bluewater, the Division entered an order denying the Town’s motion for summary disposition, 

finding “…that Bluewater’s claims of interest and ability to construct a docking facility in Old 

Harbor are credible and that RIFF’s access to Bluewater’s planned docking facility is 

satisfactorily demonstrated on the record.” Id. at 21.  

On September 22, 2016, the Division issued its final Report and Order conditionally 

approving RIFF’s application. In doing so, the Report and Order dismissed the Town’s concerns 

that RIFF did not then have access to docking facilities in Old Harbor. In pertinent part, the 

Report and Order stated that 

[t]he Division has held that requiring an applicant to possess the docks and vessel 

at the time of the application filing is economically impractical and contrary to 

Division precedent. The Division acknowledges that it has, in the past, granted 

applications for water carrier CPCNs without de facto evidence of immediate 

access to docks and a vessel. The critical element for regulatory purposes is that 

the applicant whose application has been granted is subject to various conditions 

subsequent (i.e., availability of docks…) as a prerequisite before the Division 

actually issues a CPCN and before services may legally begin. 
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Division’s September 22, 2016 Report and Order, Tab 2, pp. 120 – 121. (Footnote omitted). 

 

 The Report and Order further conditioned issuance of the final CPCN on, among other 

things, RIFF demonstrating “…to the Division that…it has access to suitable docking/landings 

facilities in Quonset and on Block Island...” Id. at 141 – 142. This means that no CPCN will 

issue—and RIFF will not be able to operate ferry service—unless it has actually secured 

appropriate docking facilities. Id. at 142. Under the terms of the Report and Order, RIFF has one 

year from the date it was entered to secure adequate docking facilities and fulfill certain other 

enumerated prerequisites. Id. 

IV. LEGAL ARGUMENT 

The Superior Court’s authority to remand an administrative appeal for purposes of taking 

additional evidence is limited by Section 42-35-15(e) of the APA. Critically, a party moving 

for remand must show that the additional evidence it seeks to present is material. Id. 

Requests to remand a matter to present additional evidence related to events which occur 

after the conclusion of the agency proceedings should be denied. See Davis 444 A.2d. at 191 

– 192 (upholding trial justice’s denial of request to remand based on additional evidence of 

circumstances occurring after the agency proceedings had concluded).      

In this case, the Motion should be denied for at least two reasons. First, the purported 

additional evidence described in the Motion is immaterial. Second, even if such evidence 

were material, it relates to circumstances occurring after the Division’s Report and Order was 

issued. 
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A. The Motion Should be Denied Because the Town and Interstate’s Purported 
Additional Evidence is Immaterial. 

The Motion should be denied because the purported additional evidence on which it is 

based is immaterial. It appears that the Town and Interstate seek remand of this administrative 

appeal based on bare allegations1 “. . .that the Army Corps of Engineers has notified 

RIFF/Bluewater that the Town is indeed a non-federal sponsor” of one of the docking locations 

originally selected by RIFF, and “. . .that RIFF/Bluewater has now submitted another, alternate 

proposed docking facility to the Army Corps.” Motion, p. 4. 

Even if those assertions could be considered additional evidence, which the Division 

disputes, they are not material and cannot support remand in this case. As indicated above, the 

CPCN application was conditionally granted. The final CPCN will not issue unless RIFF has 

access to suitable docking or landing facilities in Old Harbor. Division’s September 22, 2016 

Report and Order, Tab 2, p. 141. The Report and Order was issued with the understanding that 

RIFF’s proposed docking facility was still in the approval stage. Id. at p. 9. The conditional 

approval of the CPCN is also supported by Division precedent. Id. at p. 121 (“. . .the Division has 

established a precedent for approving CPCN applications without proof that an applicant already 

possesses suitable docks and a vessel.”). 

Due to the conditional approval of the CPCN in this case, the Town and Interstate’s 

allegations are immaterial. Under the terms of the Report and Order, RIFF has one year from the 

date it was entered to establish that it has secured access to adequate docking or landing 

facilities. The allegations raised in the Motion simply show that the process of securing suitable 

1 The Division agrees with RIFF that the assertions made by the Town and Interstate are not evidence that could 
support remand in this case. See Memorandum of Law in Support of Rhode Island Fast Ferry. Inc’s Objection to 
Petitioner’s Motion to Remand, dated March 17, 2017, pp. 6 — 7.
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dock facilities is still ongoing, which is permissible under the terms of the Report and Order. The 

assertions raised in the Motion are therefore immaterial, and the Motion should be denied. 

B. The Motion Should be Denied because it Concerns Circumstances Occurring 
After the Report and Order was Entered. 

The Motion should also be denied because the purported additional evidence on which it 

is based relates to circumstances occurring after the Report and Order was entered. Evidence of 

circumstances occurring after agency proceedings have concluded is not a basis for remanding 

an administrative appeal. See Davis, 444 A.2d. at 191 — 192. In this case, the Motion concerns 

circumstances alleged to have occurred at the end of and after November 2016, approximately 

two months afier the Report and Order was issued. Such post-hearing circumstances cannot 

support remand in this case, and the Motion should be denied. 

V. CONCLUSION 

The Motion should be denied because the Town and Interstate have failed to demonstrate the 

existence of material evidence that would support remand. Further, the Motion should be denied 

because it concerns allegations about circumstances occurring months after the administrative 

proceedings had concluded. As explained more fully above, such allegations cannot support a 

motion to remand and the Motion should be denied. 

Submitted by the Division of Public Utilities and Carriers, through its attorney: 

/s/ Casey J. Lee 

Casey J. Lee, Esq. #8454 
91 Friendship Street, Suite 1 

Providence, RI 02903 

(401) 400 , 4005 
casey@cj1firm.com
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CERTIFICATE OF SERVICE 

I hereby ceflify that, on the 20th day of March, 2017, I filed and served this document through the 

electronic filing system on the following parties: 

Interstate Navigation Company d/b/a The Block Island Ferry, through its attorneys, 
Michael R. McElroy and Leah J. Donaldson of Schacht & McElroy; 

The Town of New Shoreham, through its attorney Katherine A. Merolla of Merolla 
Accetturro D’Ovidio & Lough; 

Rhode Island Fast Ferry Inc., through its attorneys, James A. Hall, Alan M. Shoer, and 
Nicole Verdi of Adler Pollock & Sheehan PC. 

The document electronically filed and served is available for Viewing and/0r downloading from the Rhode 

Island Judiciary’s Electronic Filing System. 

/s/ Casey J. Lee
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STATE OF RHODE ISLAND SUPERIOR COURT 
PROVIDENCE, SC 

TOWN OF NEW SHOREHAM 

v. CA. No. PC-2016-4758 

RHODE ISLAND FAST FERRY, INC. 
and RHODE ISLAND DIVISION OF 
PUBLIC UTILITIES AND CARRIERS, 
MACKY MCCLEARY, ADMINISTRATOR 

STATE OF RHODE ISLAND SUPERIOR COURT 
PROVIDENCE, SC. 

INTERSTATE NAVIGATION COMPANY 
d/b/a THE BLOCK ISLAND FERRY 

v. CA. No. PC-2016-4804 

RHODE ISLAND FAST FERRY, INC. 
and RHODE ISLAND DIVISION OF 
PUBLIC UTILITIES AND CARRIERS, 
MACKY McCLEARY, ADMINISTRATOR 

NEW SHOREHAM HARBORMASTER AFFIDAVIT IN SUPPORT OF 
MOTION OF PETITIONERS TO REMAND 

The undersigned, being duly sworn, under oath does depose and state as follows: 

I am the duly appointed harbormaster of the Town of New Shoreham ("Town") as 

designated by the Town Council pursuant to the Home Rule Charter of New Shoreham. In my 

capacity as harbormaster I participated in the proceedings before the Division of Public Utilities 

and Carriers ("Division") (Docket No. D-13-51) pertaining to the application of the Rhode Island 

Fast Ferry Inc. ("RIFF") for a certificate of public convenience and necessity to operate a 

passenger-only, seasonal ferry from Quonset Point to Old Harbor, Block Island. My participation 

in those proceedings involved testifying at the Division hearing and evaluating the three docking
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facilities which RIFF submitted to the Division through evidence presented in conjunction with 

Bluewater, LLC ("Bluewater"), the company that plans on building and leasing a docking facility 

to RIFF in Old Harbor. The three proposed docking facilities were depicted on a proposed 

docking facilities diagram which is attached to the Petitioners' Motion to Remand. 

As part of my duties as harbormaster, I am in contact with Michael E. Walsh, the US. 

Army Corps of Engineers ("ACOE") Project Manager assigned to Old Harbor, Block Island. On 

February 16, 2017, Mr. Walsh I had a telephone conversation. During this conversation, Mr. 

Walsh notified me that the ACOE had issued correspondence to Bluewater notifying Bluewater 

that the Town was a non-federal sponsor of the East Dock in Old Harbor and that as a result of 

that correspondence, Bluewater had submitted a sketch for a new proposed docking facility 

which had not been previously submitted. Mr. Walsh described the proposed docking facility as 

containing ramps and methods of passenger disembarkation which are ver 

proposed docking facilities diagram. Neither the Town nor the 

presented with this newly proposed docking facility.

’ 'Ihen Land, New Shoreham Harbormaster/ 
Subscribed and sworn to before me in New Shoreham, Rhode Island, this lt day of 

March, 2017. , 

Wm (LN Mam 
Notary Pubfic Sh‘mlqnc £0 U“ 
My Commission Expires: /0 [3 22a I 7 
Notary ID #: g 825 3
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CERTIFICATE OF SERVICE 

I hereby certify that on the lt day of March, 2017 
I filed and served this document through the electronic filing system on the following: 

Michael R. McElroy michael@mcelroylawoffice.com 
James A. Hall jhall@apslaw.c0m 
Nicole M. Verdi nverdi@apslaw.com 
Alan M. Shoer ashoer@apslaw.com 
Casey J. Lee casey@cjlfirm.com 
Lea J. Donaldson Leah@McElroyLawOffice.com 

The document electronically filed and served is available for viewing and/0r downloading from 
the Rhode Island Judiciary‘s Electronic Filing System. 

/s/ Katherine A. Merolla
















































