
 1

STATE OF RHODE ISLAND 
DIVISION OF PUBLIC UTILITIES AND CARRIERS 

 
IN RE:   RHODE ISLAND FAST FERRY, INC.    DOCKET No. D-13-51 
 
 

 
 

RESPONSE OF THE TOWN OF NEW SHOREHAM TO  
BLUEWATER, LLC'S FILING OF OCTOBER 9, 2015 

 
 
   Bluewater, LLC ("Bluewater") filed with the Division of Public Utilities and Carriers 

("Division") on October 9, 2015, a memorandum wherein it contended that it has a realistic 

expectation of being able to develop a docking facility in Old Harbor. Based upon that filing, the 

Division concluded that Bluewater had a realistic expectation of being able to develop a docking 

facility in Old Harbor. The Town of New Shoreham ("Town") filed a motion to reconsider and 

requested an opportunity to respond and to provide evidence which demonstrates that Bluewater 

does not have a realistic expectation being able to develop a docking facility in Old Harbor. The 

Division has granted the Town's motion and in furtherance thereof, the Town submits this 

memorandum. 

 In support of its assertion, Bluewater attached to its filing a diagram (Schedule A) which 

contains a drawing of two purported docking facilities. This diagram is referred to herein as the 

"Purported Docking Facilities Diagram." It is the position of the Town that Bluewater does not 

have a realistic expectation of being able to develop either purported docking facility because the 

consent of the Town is required for the permitting process and construction process to go 

forward at both of these proposed docking facilities. 

 The Purported Docking Facilities Diagram depicts the following two proposed docking 

facilities: 
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 1. A docking facility to be located at the Northerly Ell of the inner harbor along the Red 

Breakwater. This proposed docking facility is referred to herein as the "Northerly Ell/Red 

Breakwater proposed docking facility." 

 2.  A docking facility along the East Breakwater of the Old Harbor which connects to the 

Town's Bait Dock. This proposed docking facility is referred to herein as the "East Breakwater 

proposed docking facility." 

 Each of these proposed docking facilities is addressed separately in this memorandum. 

 

I. THE NORTHERLY ELL/RED BREAKWATER PROPOSED DOCKING 

FACILITY 

 A. Construction of the proposed docking facility requires the consent of the Town. 

 The Northerly Ell/Red Breakwater proposed docking facility as depicted in the Purported 

Docking Facilities Diagram (Schedule A) runs along the Red Breakwater of the Northerly Ell of 

the inner harbor. Pursuant to state law, the construction of any such docking facility requires the 

assent of the State of Rhode Island Coastal Resources Management Council ("CRMC"). The 

Northerly Ell/Red Breakwater was deauthorized by the United States Army Corps of Engineers 

("USACE") and is now owned by the State of Rhode Island.    

 The construction of a docking facility at this location requires the assent of the CRMC. 

Bluewater, in its filing, also concedes that the docking facility must be approved by the CRMC 

as stated in the October 8, 2015 letter of Bluewater's engineer which is attached to Bluewater's 

filing. In that letter, the engineer acknowledges that the proposed dock is located in CRMC Type 

5 Waters and requires CRMC approval. As certified by the Executive Director of the CRMC 

(Schedule B), the CRMC will not approve construction of this docking facility without the 
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Town's approval and consent. 

 By lease dated April 1, 2012 ("CRMC Lease"), the CRMC leased the Northerly Ell/Red 

Breakwater to the Town for a term of fifty years beginning on April 1, 2012 and ending on April 

1, 2062. Pursuant to the express terms of the CRMC Lease, the Town has the right "to erect such 

signs, docks, and other structures on or near the Red Breakwater at its own expense as the Town 

shall deem desirable in accordance with applicable laws and regulations, and shall maintain all 

such structures in good order and repair." (Lease, Article V, Exhibit A to Schedule B emphasis 

added) 

 The Town, pursuant to the CRMC Lease, has been given the right to construct and 

operate a dock on or near the Northerly Ell/Red Breakwater for the next fifty years, and no other 

person or entity can construct any such dock without the express written consent of the Town as 

set forth in the statement of Grover Fugate, the Executive Director of the CRMC (Schedule B). 

The exhibits to the Executive Director's statement are the Lease (Exhibit A to the statement) and 

a map indicating the area of the leased premises in Old Harbor (Exhibit B to the statement). In 

his statement, the CRMC Executive Director confirms that the Red Breakwater, also known as 

the Northerly Ell, within the Old Harbor is the property of the State of Rhode Island and is 

"managed and controlled by the Town pursuant to the Lease."  (emphasis added) 

 The CRMC Executive Director clearly states that the construction of a dock at the 

Northerly Ell/Red Breakwater requires the consent of the Town and, furthermore, that the Town 

would have to be a party to any request for such an assent. As all parties are aware, the Town 

Council has voted to oppose the Rhode Island Fast Ferry's ("RIFF") proposed operation of a 

ferry service to Old Harbor. Therefore, the Town will not be a party to any request made to the 

CRMC for such an assent and will not consent to the construction of any such docking facility by 
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Bluewater or RIFF. 

 

 B. Use of the Existing Floating Dock at the Northerly Ell/Red Breakwater to move 

passengers of the private ferry to the land and the proposed alternate access extension of 

the dock to the land behind the Existing Floating Dock both require the consent of 

Ballard's Wharf Realty, LLC., which has denied its consent in writing. 

 It is important to note that even if the CRMC were not involved in the docking facility 

approval process which it clearly is, there cannot be a reasonable expectation that a docking 

facility for a private passenger ferry service will be constructed if there is no way to get the 

private passenger ferry customers from the dock to the land and from the land to the dock. The 

Purported Docking Facilities Diagram depicts at the site of the Northerly Ell/Red Breakwater 

passenger access from the dock to the land through the "Existing Floating Dock," which is 

owned by Ballard's Wharf Realty LLC. The Purported Docking Facilities Diagram also depicts 

at the site of the Northerly Ell/Red Breakwater a proposed "Alternate Access" extension of the 

dock to Lot 159 on Plat 6. See attached Town of New Shoreham Plat/Lot Map of Old Harbor 

(Schedule C).  

 Plat 6, Lot 159 is owned by Ballard's Wharf Realty, LLC. (Schedule D-New Shoreham 

Tax Assessor Statement of Ownership). The manager of Ballard's Wharf Realty LLC is Blake 

Filippi (Schedule E-Ballard's Wharf Realty LLC 2015 Annual Report).  Blake Filippi, a member 

of the Rhode Island House of Representatives who serves as the state representative for the 

people of New Shoreham, has expressed his opposition to the RIFF proposed ferry service and 

has repeatedly stated that he will not support it. It is no surprise then, that Bluewater has been 

unable to demonstrate any right to use the Existing Floating Dock to move passengers to the land 
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or to extend construction of the dock to Lot 159 to create the "Alternate Access." To the 

contrary, attached to this memorandum as Schedule F is the statement of Blake Filippi, the 

manager of Ballard's Wharf Realty LLC, wherein he states that Ballard's Wharf Realty LLC has 

not allowed Bluewater to utilize Ballard's Wharf Realty LLC's riparian/littoral rights, nor has 

Ballard's Wharf Realty LLC agreed to allow Bluewater's proposed pier to connect to Ballard's 

Wharf Realty LLC's marine facility (the "Existing Floating Dock"). Accordingly, Bluewater 

cannot use either the "Existing Floating Dock" or the "Alternate Access" dock extension to move 

passengers from its ferries to and from the land despite the depictions in the Purported Docking 

Facilities Diagram. 

 Without a method of moving private passenger ferry customers to and from the land, the 

construction of such a docking facility is nonsensical. 

 

 For the foregoing reasons, it is clear that Bluewater does not have a realistic expectation 

of being able to develop a docking facility at the Northerly Ell/Red Breakwater location. 
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II. THE EAST BREAKWATER PROPOSED DOCKING FACILITY 

 A. Construction of the proposed docking facility requires the consent of the Town. 

 The East Breakwater proposed docking facility as depicted in the Purported Docking 

Facilities Diagram runs along the East Breakwater of Old Harbor and connects with a dock 

directly to the south. It is uncontroverted that construction of any such docking facility requires a 

CRMC permit. In this regard, please refer to the October 8, 2015 letter of Bluewater's engineer 

discussed above wherein the engineer unequivocally states that the proposed dock is located in 

CRMC Type 5 Waters and requires CRMC approval. The CRMC will not approve construction 

of this proposed docking facility without the Town's approval and consent for the reasons stated 

below. 

 Please refer to the Purported Docking Facilities Diagram at the site of the East 

Breakwater which calls for the construction of a proposed docking facility which connects to an 

existing grey-colored dock outlined in red. This existing grey-colored dock is known as the Bait 

Dock. The Bait Dock is owned by the Town and was initially constructed by the Town over fifty 

years ago (Schedule H-Statement of the New Shoreham Town Manager). The diagram shows 

that the proposed docking facility connects to the Town's Bait Dock. As certified by the CRMC 

employee assigned to Block Island who would be part of the CRMC permitting process 

(Schedule G), any application submitted to the CRMC for a permit to construct a dock in Old 

Harbor which connects or attaches to the Town's Bait Dock must be accompanied by the written 

approval of the Town as the owner of the Bait Dock. Accordingly, without the Town's consent, 

the application process cannot move forward. 

 The building of a docking facility which connects to the Town's Bait Dock requires the 

consent of the Town as the owner of the dock. The Town Council, which is opposed to RIFF 
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operating a ferry service to Old Harbor, will not provide any such consent to attach the proposed 

docking facility to the Town's property or to allow hundreds of private passenger ferry service 

customers to move back and forth across the Town's Bait Dock.   

 

 B. Construction of the "Alternate Access" docking facility requires the consent of 

the Town as the Licensee of the East Dock. 

 The East Breakwater "Alternate Access" proposed docking facility as depicted in the 

Purported Docking Facilities Diagram runs along the East Breakwater of Old Harbor, behind the 

Town's Bait Dock and connects with a dock known as the East Dock. All parties acknowledge 

that construction of the "Alternate Access" docking facility requires a CRMC permit. The Town 

operates, manages, repairs and controls the East Dock through a license agreement with the 

USACE (Schedule H). As certified by the CRMC employee assigned to Block Island who would 

be part of the CRMC permitting process (Schedule G), any application submitted to the CRMC 

for a permit to construct a dock in Old Harbor which connects or attaches to the East Dock must 

be accompanied by the written approval of the owner of the East Dock and also by the written 

approval of the Town as the licensee of the Bait Dock. Accordingly, without the Town's consent, 

the application process cannot move forward. 

 

 C. Construction of the "Alternate Access" docking facility requires the prior 

consent of the Town through the Town's issuance of a special use permit prior to CRMC's 

consideration of an application for a permit to construct the docking facility. 

 Section 4.2(5) of the regulations pertaining to CRMC Management Procedures adopted 

on March 24, 2015 provides that all "Applicants shall be required to obtain and certify that they 
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have in their possession current approvals from municipal bodies which are otherwise required 

for the proposed action. Municipal approval shall be construed to mean compliance and 

conformity with all applicable comprehensive plans and zoning ordinances and/or the necessary 

variance, exception and other special relief therefrom (see RICRMP Section 300.1). However, 

qualifying businesses may be exempt from this requirement provided they meet the provisions of 

R.I.G.L. § 42-35-3.5."  (R.I.G.L. § 42-35-3.5 is not applicable because it requires a preliminary 

determination by the municipality that the subject proposal is consistent with the applicable 

municipal zoning ordinances.) 

 As stated by the New Shoreham Building Official in Schedule I, the construction of the 

"Alternate Access" docking facility requires a special use permit and the approval of the Town's 

Planning Board and the Town's Zoning Board of Review. The "Alternate Access" portion of the 

docking facility as depicted lies above the mean high water mark and is regulated by the Town 

pursuant to the Town's zoning power to regulate construction of structures of the upland. 

Specifically, Section 308 of Article 3 of the Town's Zoning Ordinance is applicable. This section 

applies to the Waterfront Overlay. The "Alternate Access" docking facility would be located in a 

Type 5 District which is defined in the Zoning Ordinance as the shoreline of the Old Harbor, 

from the outer end of the east breakwater to the outer end of the west breakwater. Construction 

of the Alternate Access docking facility in the Type 5 District requires the issuance by the Town 

of a special use permit. 

 Accordingly, without the consent of the Town, Bluewater cannot move forward with the 

CRMC application process. 

 

 It should also be noted that the "Alternate Access" dock portion of the docking facility 
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runs alongside and behind the Town's Bait Dock. As demonstrated in the diagram, this 

"Alternate Access" dock blocks the Town's access to northerly and easterly sides of the Town's 

Bait Dock. The Town will not give its consent to such a structure and any attempt by Bluewater 

to block the Town's access to its Bait Dock will be met by court action. 

   

 D. Construction of the "Alternate Access" docking facility is not permitted by the 

United States Army Corps of Engineers because it would involve building on or attaching 

to a federal navigation structure.  

 The construction of the "Alternate Access" docking facility as shown in the Purported 

Docking Facilities Diagram is not permitted by the USACE because the Alternate Access portion 

of the docking facility would be built on or attached to a federal navigation structure.  Bluewater, 

in its filing and in the opinion letter of its attorney, emphasizes that the proposed docking facility 

would not have "any physical contact with Corps' structures (breakwater) which is often a 

concern for the Corp." (Bluewater filing p.9)  The importance of Bluewater making this point 

was to address the concern that the USACE does not permit building on or attaching to a 

physical navigation structure; however, the Alternate Access portion of the docking facility 

would have physical contact with a USACE structure.  

 The portion of the docking facility referenced as "Alternate Access" is depicted in the 

diagram as running parallel to and behind the Town's Bait Dock. The Schedule J photograph 

shows an individual standing on the USACE breakwater behind the Town's Bait Dock. 

(Although the Town's Bait Dock rests partially on the breakwater, the Bait Dock was built many 

years ago and has been grandfathered in.) 

 It is not disputed that the USACE does not and would not permit the "Alternate Access" 
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docking facility structure to be built on or attached to a federal navigation structure. Please refer 

to Schedule K, the statement of Michael E. Walsh, P.E. who is the United States Army Corps of 

Engineers designated Navigation Project Manager for the Block Island Harbor of Refuge Federal 

Navigation Project, a USACE civil works project ("Project"). Mr. Walsh clearly states that the 

USACE has a long standing policy not to allow modification to Federal Navigation Structures, 

which includes building on or attaching to a structure.  

 Bluewater cannot submit a Section 408 application which contains the consent of the 

Town to connect the proposed docking facility to the Town's Bait Dock and the "Alternate 

Access" proposal is not permitted because it would involve the building of a docking facility 

which goes on or attaches to the civil works project structure. Even Bluewater, in its filing and 

exhibits, acknowledges that. Accordingly, Bluewater does not have a realistic expectation of 

being able to develop a docking facility at this site. 

 

  F. Written concurrence of the Town of New Shoreham, a non-federal sponsor of the 

Project, is required for the proposed alteration prior to USACE approval of a Section 408 

request. 

 Bluewater acknowledges in its filing that prior to moving forward with the construction 

of a docking facility in Old Harbor, it must also obtain the assent of the USACE through the 

Section 408 application process.  

 Schedule L attached to this memorandum is the USACE Policy and Procedural Guidance 

for Processing Requests to Alter US Army Corps of Engineers Civil Works Projects pursuant to 

33 USC 408 ("USACE Project Alteration Guide"). Alteration is discussed in the USACE Project 

Alteration Guide as follows: "Section 408 authorizes the Secretary of the Army to grant 
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permission for the alteration or occupation or use of the project if the Secretary determines that 

the activity will not impair the usefulness of the project. Unless otherwise stated, for ease of 

reference, the use of the term "alteration" in this document also includes "occupation" and "use." 

For purposes of this document, the words "alteration" or "alter" refers to any action by any entity 

other than USACE that builds upon, alters or improves, moves, occupies, or otherwise affects the 

usefulness, or the structural or ecological integrity, of a USACE project. Alterations also include 

actions approved as "encroachments" pursuant to 33 CRF 208.10."   

 Section 6.d. of Schedule L states: "A request for Section 408 permission can originate 

from a non-federal sponsor or an independent requester. For USACE projects with a non-federal 

sponsor as described in paragraph 6.e., the requester must either be the non-federal sponsor or 

have the endorsement of the non-federal sponsor prior to a written request, reference paragraph 

7.c.(2), being submitted to USACE." Section 6.e.(2) of Schedule L provides: "For USACE 

projects that were constructed in whole or in part pursuant to a cost-share agreement with a non-

federal sponsor, but are operated and maintained by the USACE, the district will obtain written 

concurrence by each of the non-federal sponsors for the proposed alteration prior to USACE 

approval of a Section 408 request." 

 As the non-federal sponsor (See Schedule H) of the Project, the Town must provide its 

written consent for the proposed alteration and this written consent must be submitted with 

Bluewater's application in order to initiate the USACE Section 408 approval process. 
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III. CONCLUSION 

 All parties acknowledge that neither of the two proposed docking facilities in Old Harbor 

can proceed without the approval of both the CRMC and the USACE. The Town has 

demonstrated that the CRMC will not move forward with an application for a permit to construct 

either docking facility without the express written consent of the Town. Accordingly, Bluewater 

does not have a realistic expectation of being able to develop a docking facility in Old Harbor, 

whether or not the USACE is involved in the process. 

 In addition, the Town has demonstrated that the USACE Section 408 application requires 

the consent of the Town. Accordingly, Bluewater does not have a realistic expectation of being 

able to develop a docking facility in Old Harbor, whether or not the CRMC is involved in the 

process. 

 Refusal by either the CRMC or the USACE to allow the permitting application process to 

move forward without the consent of the Town clearly leads to the conclusion that there is no 

reasonable expectation of Bluewater or RIFF  being able to develop a docking facility in Old 

Harbor. 

                  Town of New Shoreham, 
  by its Attorneys, 

  MEROLLA AND ACCETTURO 
  
  /s/ Katherine A. Merolla 
 Katherine A. Merolla, Esq. 
  No. 2344 
  469 Centerville Road 
  Suite No. 206 
  Warwick, RI 02886 
  401-739-2900, x306 

401-739-2906 (fax) 
kamlaw2344@aol.com 
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CERTIFICATION 

I hereby certify that, on November 5, 2015, I served this document via e-mail on the 

individuals listed on the attached service list. 

 /s/ Katherine A. Merolla 
 



Rhode Island Fast Ferry (RIFF) – CPCN Application Docket No. D-13-51 
Updated 10-21-15 

Name/Address E-mail Address Phone 
Alan Shoer, Esq. (for RIFF) 
James Hall, Esq. 
Adler Pollock & Sheehan 
One Citizens Plaza, 8th Floor 
Providence, RI 02903-1345 

Ashoer@apslaw.com 401-274-7200 
 

Jhall@apslaw.com  

Charles A. Donadio, Jr., President 
RI Fast Ferry 

Charlie@vineyardfastferry.com   401-295-4040 

Leo Wold, Esq.  (for Division) 
Christy Hetherington, Esq. 
Dept. of Attorney General 
150 South Main St. 
Providence, RI  02903 

Lwold@riag.ri.gov  401-222-2424 
 Chetherington@riag.ri.gov 

Jmunoz@riag.ri.gov                                  
Dmacrae@riag.ri.gov 

Michael McElroy, Esq. (for Interstate Navigation) 
Schacht & McElroy 
PO Box 6721 
Providence, RI  02940-6721 

Michael@McElroyLawOffice.com 401-351-4100 
nspd2000@yahoo.com  
emazze@verizon.net  
jlg@BlockIslandFerry.com  
MVManitou@aol.com  
wedge@beconsulting.biz  
Megan@BlockIslandFerry.com 
suel@BlockIslandFerry.com 

Katherine A. Merolla, Esq. (for New Shoreham) 
Merolla & Accetturo 
Kent Office Bldg. 
469 Centerville Rd., Suite 206 
Warwick, RI 02886 

KAMLAW2344@aol.com 401-739-2900 
 

Nancy Dodge, Town Manager 
Town of New Shoreham 
PO Drawer 120 
Block Island, RI 02807 

kpson@aol.com  401-466-3211 

Richard LaCapra 
5 Carmine Street 
New York, New York 10014 

rlacapra@lacapra.com 212-675 - 8123 
 

Lauren Balkcom, Esq. 
400 Westminster Street, Suite 40, Fourth Floor 
Providence, RI 02903 

Lauren.Balkcom@BalkcomLaw.com 401-525-1965 

File original & four (4) copies w/: 
Luly E. Massaro, Clerk 
Division of Public Utilities & Carriers 
89 Jefferson Boulevard 
Warwick, RI  02888 

Luly.massaro@puc.ri.gov  401-780-2107 
 
 

John.spirito@dpuc.ri.gov 

Thomas.kogut@dpuc.ri.gov  
Terry.mercer@dpuc.ri.gov 

Interested Parties:   

Elizabeth Dolan, Town Council President 
Jeannette Alyward, Town Clerk 
Town of North Kingstown 

ldolan@northkingstown.org  401-294-3331 

jalyward@northkingstown.org 
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New Search Print Google Map Log Out

432 WATER STREET

Click to enlarge

Map-Lot-Unit : 06/ / 159/ / /

Location: 432 WATER STREET

Owner Name: BALLARD'S WHARF REALTY LLC

Account Number: 021720

 Parcel Value
Item Assessed Value

Buildings 17,800

Extra Building Features 0

Outbuildings 16,800

Land 301,200

Total: 335,800

 Owner of Record

BALLARD'S WHARF REALTY LLC

 Ownership History
Owner Name Book/Page Sale Date Sale Price

BALLARD'S WHARF REALTY LLC 335/ 296 12/29/2004 1

FILIPPI, MARION 81/ 174 12/1/1986 0

 Land Use (click here for a list of codes and descriptions)

Land Use Code Land Use Description

3333 LG BUS MDL 96

 Land Line Valuation
Size Zone Assessed Value

0.18 AC OHC 301,200

Appraisal Vision Assessor's Database http://data.visionappraisal.com/NewShorehamRI/findpid.asp?iTable=pi...

1 of 1 9/16/2015 10:02 AM
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Block Island Harbor of Refuge FNP  
From Walsh, Michael E NAE Michael.E.Walsh@usace.army.milhide details

   To Katherine Merolla kamlaw2344@aol.com 

Cc Nancy Dodge townmanager1@new-shoreham.com 

 
 
 Hi Kathy, 
 
In answer to your question about modification or attachment to the 
East Breakwater at Block Island Harbor of Refuge: 
 
The Corps has a long 
standing policy not to allow modification to Federal Navigation Structures, 
which includes building on or attaching to a structure. 
 
Please let me know if 
you have any further questions regarding the Block Island HOR Federal 
Navigation 
Project. 
 
MIKE 
 
~~~~~~~~~~~~~~~~~~~~~~ 
Michael E. Walsh, P.E., PMP 
 
Project Manager 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
U.S. Army Corps 
of Engineers, New England District                                  
 
CENAE-PP-PN                                                                    
 
696 Virginia Rd., Concord, MA 01742-2751 
Michael.E.Walsh@usace.army.mil       
 
www.nae.usace.army.mil  
O: (978) 318-8586  
M: (978) 831-3093                 
                                  
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
 

merolla
Typewritten Text
SCHEDULE K



merolla
Typewritten Text
SCHEDULE L












































