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   August 4, 2016 

 
 
Ms. Luly Massaro, Clerk 
Rhode Island Public Utilities Commission 
89 Jefferson Boulevard 
Warwick, RI  02888 
 
Re:   The Narragansett Electric Co. d/b/a 

National Grid - Docket 4627 
 
Dear Ms. Massaro: 
 
 Enclosed please find an original and nine copies of the following: 
 

1. NextEra Energy Resources, LLC’s Motion To Compel National Grid To Produce 
Unredacted Filings Pursuant To A Non-Disclosure Agreement 

Please note that an electronic copy of this document has been provided to the service list. 
 

 Thank you for your attention to this matter. 
 
        Sincerely, 
 
 
 
        Joseph A. Keough, Jr. 
JAK/kf 
Enclosures 
cc: Docket 4627 Service List (via electronic mail)   

JKeough
New Stamp
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

PUBLIC UTILITIES COMMISSION 
 
IN RE: THE NARRAGANSETT ELECTRIC    : 
COMPANY D/B/A NATIONAL GRID REQUEST   : 
FOR APPROVAL OF A GAS CAPACITY CONTRACT   :  DOCKET NO. 4627 
AND COST RECOVERY PURSUANT TO    : 
R.I. GEN. LAWS § 39-31-1 TO 9     : 

 
 

NEXTERA ENERGY RESOURCES, LLC’S MOTION TO COMPEL  
NATIONAL GRID TO PRODUCE UNREDACTED FILINGS PURSUANT TO A NON-DISCLOSURE 

AGREEMENT 
 

I. INTRODUCTION 

NextEra Energy Resources, LLC (“NEER”) respectfully requests that the Rhode Island 

Public Utilities Commission (“Commission”) issue an order compelling The Narragansett Electric 

Company, d/b/a National Grid (“National Grid”) to provide access to asserted highly 

confidential information to four of NEER's in-house attorneys and Director of Regulatory Affairs 

(also an attorney) 1 pursuant to a Non-Disclosure Agreement between NEER and National Grid.   

II. FACTS 

On June 30, 2016, National Grid filed a Request for Approval of a Gas Capacity Contract 

and Cost Recovery.  In its request, National Grid seeks the Commission’s approval to enter into 

a contract with Algonquin Gas Transmission Company, LLC for natural gas transportation 

capacity and storage services. On July 20, 2016, NEER filed a Motion to Intervene, and no 

objections were filed to NEER’s Motion.  

                                                 
1 These staff are Mitchell Ross, Esquire (Vice President and General Counsel); Amie Jamieson, Esquire 
(Senior Attorney), William Lavarco, Esquire (Senior Attorney), Brian Murphy, Esquire (Senior Attorney), 
and Michelle Gardner, Esquire (Director of Regulatory Affairs).  
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When National Grid filed its Request for Approval, it also filed a Request for Protective 

Treatment of Confidential Information for each of the following documents submitted in 

support of its filing: 

• Joint, Initial Testimony of Timothy J. Brennan and John E. Allocca together with 
supporting Schedule TJB/JEA-1 containing confidential contractual terms and pricing 
information; 
 

• Initial Testimony of Ann E. Leary together with supporting Schedules AEL-2 through AEL-
4 containing confidential pricing information; 

 
• Initial Testimony of Michael J. Vilbert containing confidential pricing information; 

 
• Initial Testimony of Gary J. Wilmes from Black & Veatch together with supporting 

Schedules GJW-1, GJW-2, and GJW-3 containing confidential and proprietary analysis of 
the ANE Project; 

 
• Initial Testimony of Richard W. Porter from Black & Veatch together with supporting 

Schedule RWP-3 containing confidential bid terms and pricing information regarding the 
Request for Proposals issued by the Company; and, 

 
• Initial Testimony of Andrew C. Byers from Black & Veatch together with supporting 

Schedule ACB-2 containing confidential and proprietary analysis of the ANE Project. 
 
National Grid also filed a Request for Confidential Treatment in conjunction with its 

response to the Commission’s First Set of Data Requests, which sought discovery responses in a 

related proceeding before the Massachusetts Department of Public Utilities (“DPU”), 

proceeding D.P.U. 16-05. 

As noted in National Grid’s Requests for Confidential Treatment, the DPU approved a 

two-tier confidential document designation – Confidential and Highly Sensitive Confidential 

Information – for information provided in D.P.U. 16-05.  In conjunction with this two-tier 

designation, National Grid developed two Non-Disclosure Agreements (“NDA”), one for 

Confidential Information and one for Highly Sensitive Confidential Information.  The NDA for 
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Highly Sensitive Confidential Information does not allow anyone at NEER, including NEER's 

specified internal legal counsel and Director of Regulatory Affairs (also an attorney), to access 

the Highly Sensitive Confidential Information.  The only parties who can view the Highly 

Sensitive Confidential Information are NEER’s attorneys of record (outside counsel) and experts 

in D.P.U. 16-05.   

NEER objected to the two-tier confidentiality designation before the DPU.  As NEER 

explained to the DPU, prohibiting NEER access to information related to the Access Northeast 

proposal that National Grid unilaterally deems to be highly confidential prejudices NEER’s 

ability to participate in the proceeding.2  As the Massachusetts proceeding has progressed, 

NEER’s concerns have been borne out.  NEER’s in-house attorneys have not been able to review 

basic information related to National Grid’s proposal, such as certain contractual terms and 

elements of the cost-benefit analysis.  NEER’s attorneys have therefore been limited in their 

ability to work with outside counsel and experts in the proceeding, and have even been unable 

to view the entire testimony of its own experts because the testimony drew on material that 

National Grid asserted to be highly confidential. 

National Grid sought a similar two-tier designation from the Commission in both of its 

Requests for Protective Treatment in this Docket.  The Commission rejected this request, but as 

set forth in its July 13, 2016 Scheduling Memorandum held that “National Grid may still mark 

documents under the two-tier classification, but as is current practice, the parties should be 

                                                 
2 NextEra Energy Resources, LLC's Emergency Motion to Compel, Petition of NSTAR Electric Company 
and Western Massachusetts Electric Company, each d/b/a Eversource Energy, for Approval of Two Long-
Term Transportation Agreements with Algonquin Gas Transmission, LLC, D.P.U. 15-181 (Apr. 1, 2016).  
NEER withdrew its motion on April 7, 2016 after the Hearing Officer denied NEER’s motion to compel in 
the related proceeding on Eversource’s petition for approval of transportation agreements with 
Algonquin Gas Transmission.   
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handling the matter by entering into confidentiality agreements to address the need for two 

tiers of confidentiality.”  Thereafter, National Grid provided NEER with two Non-Disclosure 

Agreements based on the two-tier confidential document designation it sought from the 

Commission: (1) A Non-Disclosure Agreement for Confidential Information; and (2) A Non-

Disclosure Agreement for Highly Sensitive Confidential Information. Once again, the NDA for 

Highly Sensitive Confidential Information proposed in this Docket does not allow NEER's 

internal legal counsel and Director of Regulatory Affairs (also an attorney) to access the alleged 

Highly Sensitive Confidential Information.  

NEER’s undersigned local counsel raised several issues with National Grid’s attorneys 

regarding the Non-Disclosure Agreements.  After communications between NEER’s local 

counsel and National Grid’s attorneys, most of the issues were resolved, and on August 4, 2016, 

local counsel signed the NDAs under a reservation of rights.  However, National Grid would not 

agree to expand the scope of the Non-Disclosure Agreement for Highly Sensitive Confidential 

Information to allow four of NEER’s in-house attorneys – Mitchell Ross (Vice President and 

General Counsel), William Lavarco (Senior Attorney), Brian Murphy (Senior Attorney), and Amie 

Jamieson (Senior Attorney) – and Michelle Gardner, Director of Regulatory Affairs (also an 

attorney) to sign the Non-Disclosure Agreement and view the alleged Highly Sensitive 

Confidential Information.  

NEER objects to this restriction and seeks to have four in-house attorneys and its 

Director of Regulatory Affairs designated to view Highly Sensitive Confidential Information 

pursuant to the restrictions of the NDAs. 
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III. ARGUMENT 

 This Commission favors “complete disclosure in exchange of information,” as set forth in 

Rule 1.18 of the Commission’s Rules governing discovery: 

“The Commission favors prompt and complete disclosure in exchange of information 
and encourages informal arrangements among the parties for this exchange.  It is 
further the Division’s policy to encourage the timely use of discovery as a means 
towards effective presentations at hearing and avoidance of the use of cross-
examination at hearing for discovery purposes.”   

Nevertheless, the Commission’s Rules do allow that some information filed in the course 

of a Docket may be protected from public disclosure. Commission Rule 1.2(g)(1) provides: 

“Except where the Commission directs otherwise, all pleadings, orders, 
communications, exhibits and other documents shall become matters of public record 
as of the day and time of their filing. Any claim of privilege shall be governed by the 
policy underlying the Access to Public Records Act, with the burden of proof resting on 
the party claiming the privilege.” 
 
According to the Access to Public Records Act (“APRA”), all documents and materials 

submitted in connection with the transaction of official business by an agency are deemed to 

be a “public record,” unless the information set forth in the documents and materials falls 

within one of the enumerated exceptions identified in RIGL §38-2-2(4). As National Grid notes, 

RIGL §38-2-2(4)(i)(B) provides that the following records are not deemed to be public: 

“Trade secrets and commercial or financial information obtained from a person, firm, or 

corporation that is of a privileged or confidential nature.”   

 Commission Rule 1.2(g)(2) provides that:  

“Any party submitting documents to the Commission may request a preliminary finding 
that some or all of the information is exempt from the mandatory public disclosure 
requirements of the Access to Public Records Act. A preliminary finding that some 
documents are privileged shall not preclude the Commission’s release of those 
documents pursuant to a public request in accordance with R.I.G.L. §38-2-1 et seq.” 
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 Thus, under this procedure, the Commission typically provides preliminary protection 

subject a final ruling at the hearing.  While the claimed confidential information is preliminarily 

protected from public disclosure, it is provided to the parties under the terms of a Non-

Disclosure Agreement drafted by the parties.  National Grid has followed this procedure in this 

Docket, with two wrinkles.   

First, National Grid seeks the two-tiered designation of Confidential and Highly Sensitive 

Confidential Information, even though the Commission’s Rules and the APRA do not provide for 

this distinction, and even though there is no Commission precedent for confidential information 

being withheld from a party’s attorneys.   

Second, even if a two-tiered confidentiality designation were consistent with the 

Commission’s Rules and the ARPA, National Grid seeks to restrict any NEER employee from 

viewing information that it unilaterally deems Highly Sensitive Confidential Information.  The 

type of information National Grid claims is highly sensitive includes such elementary items as 

terms of the proposed agreements and their supposed economic benefit to ratepayers.  

National Grid seeks to restrict this information even from four identified internal attorneys and 

the Director of Regulatory Affairs (also an attorney), who would be committed to 

confidentiality.  These individuals are not directly involved in liquefied natural gas or natural gas 

marketing, the only matters upon which the petition touches in a way that might be of 

competitive interest.  Moreover, as licensed attorneys, it should be presumed that these 

individuals will abide by any restrictions imposed upon them by an NDA and are all bound by 

ethical requirements imposed by attorney licensing authorities in various states. 
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Simply put, there is no basis for National Grid’s proposed restrictions in the 

Commission’s Rules of Practice and Procedure, and NEER is aware of no instance where the 

Commission allowed a party to unilaterally designate information to be withheld from internal 

counsel of a party.  

Further, the Commission’s Rules provide the parties the opportunity for a full and fair 

hearing, including the rights to call and examine witnesses, to introduce exhibits, to cross-

examine witnesses, and to submit rebuttal evidence.  In order to exercise these rights, NEER 

and its attorneys (both internal and external) must have access to the data and information 

supporting National Grid’s claims in its petition.  NEER’s experience in Massachusetts shows 

that the type of restriction imposed by National Grid will have a real and material negative 

impact on NEER’s ability to participate in this proceeding.  Most importantly, NEER’s internal 

attorneys will be excluded from important discussions related to Highly Sensitive Confidential 

Information, cannot view all the testimony and other material National Grid relies upon in 

support of its application, and will not have the ability to review complete copies of NEER’s own 

testimony.  Failing to provide NEER’s internal legal counsel and Director of Regulatory Affairs 

access to information National Grid unilaterally designates as Highly Sensitive Confidential will 

deprive NEER of its right to due process.  

 Further, it is undersigned counsel’s understanding that in D.P.U. 16-05 all redacted 

information – including those of the terms of the proposed contracts and the maximum price in 

the contract that ratepayers might ultimately pay – was marked Highly Sensitive Confidential 

Information despite the distinction in the proposed NDAs between "Confidential" and "Highly 

Sensitive Confidential" information.  As such, NEER’s internal legal counsel and Director of 
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Regulatory Affairs may not review any of this information, even under a commitment of 

confidentiality.  This restriction on NEER’s internal legal counsel and Director of Regulatory 

Affairs – who are bound by legal and ethical professional obligations and must be presumed to 

honor the terms of the NDA – is unreasonable and unsupported.  NEER’s request is narrowly 

tailored to afford only those NEER employees with a need to know of the National Grid 

confidential information under strict confidentiality requirements.  

Finally, NEER anticipates that National Grid will point to NEER signing an NDA with 

similar restrictions in it in Massachusetts as evidence that NEER should be bound by the 

proposed restrictions in this case.  That argument is unavailing.  First, NEER objected to the 

proposed restriction in an Emergency Motion to Compel to the DPU.  Only after the DPU 

rejected NEER’s arguments in Eversource Energy’s corresponding proceeding on the same 

proposal at issue here did NEER agree to sign the NDA.3  Second, the DPU’s order relied heavily 

on prior Department precedent in holding the proposed restrictions to be reasonable.4  The 

Commission has no such precedent, and NEER respectfully suggests that it should not establish 

it in this case. 

WHEREFORE, NextEra Energy Resources, LLC, requests that the Commission order 

National Grid to include its four identified in-house attorneys and Director of Regulatory Affairs 

in the Non-Disclosure Agreement for Highly Sensitive Confidential Information and allow these 

                                                 
3 Petition of NSTAR Electric Company and Western Massachusetts Electric Company, each doing business 
as Eversource Energy, for Approval of Firm Gas Transportation and Storage Agreements with Algonquin 
Gas Transmission Company, LLC, D.P.U. 15-181, Interlocutory Order on NextEra Energy Resources, LLC’s 
Motion to Compel (Apr. 5, 2016). 
4 See id. at 17-19. 
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individuals access to the Highly Sensitive Confidential Information pursuant to the terms of the 

Non-Disclosure Agreement . 

 
       NextEra Energy Resources, LLC  
       By its attorney, 
 
 
 
       ____________________________________ 
       Joseph A. Keough, Jr. (#4925) 
       KEOUGH & SWEENEY, LTD. 
       41 Mendon Avenue 
       Pawtucket, RI  02861 

 (401) 724-3600 (phone) 
 (401) 724-9909 (fax)    

  jkeoughjr@keoughsweeney.com 
 
Dated: August 4, 2016 
 

 
 

  

mailto:jkeoughjr@keoughsweeney.com
JKeough
New Stamp
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CERTIFICATION 
 

 I hereby certify that on August 4, 2016, I sent a copy of the within to all parties set forth 
on the attached Service List by electronic mail and copies to Luly Massaro, Commission Clerk, 
by electronic mail and regular mail.  
 

Name & Company E-mail   Phone 
The Narragansett Electric Co. d/b/a 
National Grid 
John K. Habib, Esq. 
Keegan Werlin LLC 
265 Franklin St. 
Boston MA 02110-3113 
 
Jennifer Hutchinson, Esq. 
National Grid 
280 Melrose St. 
Providence, RI 02907 

JHabib@keeganwerlin.com; 617-951-1400 
 
 
 

JBuno@keeganwerlin.com;  
Jennifer.hutchinson@nationalgrid.c
om;  
Joanne.scanlon@nationalgrid.com; 
Timothy.brennan@nationalgrid.com
; 
Ann.leary@nationalgrid.com;  
John.allocca@nationalgrid.com; 
Jessica.vongsa@nationalgrid.com; 
Jeremy.newberger@nationalgrid.co
m; 
Mike.calviou@nationalgrid.com; 

National Grid Algonquin LLC 
Celia O’Brien 
Mary Coleman 

celia.obrien@nationalgrid.com; 
 

781-907-2153 
 

mary.coleman@nationalgrid.com; 
 

781-907-2132 

Division of Public Utilities & Carriers 
Jon Hagopian, Esq. 
Steve Scialabba 
 
Richard Hahn                                            
Daymark Energy Associates 

Jon.hagopian@dpuc.ri.gov;  
 

401-784-4775 
 
 
 
 
617-778-2467 

Steve.scialabba@dpuc.ri.gov; 

rhahn@daymarkea.com; 

Office of Energy Resources (OER) 
Andrew Marcaccio, Esq.  
Dept. of Administration 
Division of Legal Services 
One Capitol Hill, 4th Floor 
Providence, RI 02908 
 
Nicholas Ucci, OER 
Rebecca Bachelder (OER Consultant) 
CJ Meeske (OER Consultant) 

Andrew.Marcaccio@doa.ri.gov;   
 
 
 
 
 

401-574-9113 

Nicholas.Ucci@energy.ri.gov; 
Christopher.kearns@energy.ri.gov; 
rbachelder@bflame.com;  
CJMeeske@EMDEC.net; 

Office of Lt. Governor 
Mike McElroy, Esq.  
Leah Donaldson, Esq. 

Michael@McElroyLawOffice.com;  
 
 

401-351-4100 

mailto:JHabib@keeganwerlin.com
mailto:JBuno@keeganwerlin.com
mailto:Jennifer.hutchinson@nationalgrid.com
mailto:Jennifer.hutchinson@nationalgrid.com
mailto:Joanne.scanlon@nationalgrid.com
mailto:Timothy.brennan@nationalgrid.com
mailto:Timothy.brennan@nationalgrid.com
mailto:Ann.leary@nationalgrid.com
mailto:John.allocca@nationalgrid.com
mailto:Jessica.vongsa@nationalgrid.com
mailto:Jeremy.newberger@nationalgrid.com
mailto:Jeremy.newberger@nationalgrid.com
mailto:Mike.calviou@nationalgrid.com
mailto:celia.obrien@nationalgrid.com
mailto:mary.coleman@nationalgrid.com
mailto:Jon.hagopian@dpuc.ri.gov
mailto:Steve.scialabba@dpuc.ri.gov
mailto:rhahn@daymarkea.com
mailto:Andrew.Marcaccio@doa.ri.gov
mailto:Nicholas.Ucci@energy.ri.gov
mailto:Christopher.kearns@energy.ri.gov
mailto:rbachelder@bflame.com
mailto:CJMeeske@EMDEC.net
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Schacht & McElroy 
PO Box 6721 
Providence, RI  02940-6721 
 
John Farley (Consultant) 

Leah@McElroyLawOffice.com; 
 
 
jfarley316@hotmail.com; 401-222-1445 

 
Dept. of Environmental Mgmt. 
Mary Kay, Esq. 
 

mary.kay@dem.ri.gov;  401-222-6607 
Ext. 2304 

Commerce Corporation 
Thomas Carlotto, Esq. 
Shechtman Halperin Savage, LLP 
 

Tcarlotto@shslawfirm.com;  401-272-1400 

NextEra Energy Resources (NEER) 
Joseph A. Keough, Jr., Esq.  
Keough & Sweeney 
41 Mendon Ave. 
Pawtucket, RI  02861 

jkeoughjr@keoughsweeney.com; 401-724-3600 

Algonquin Gas Transmission, LLC 
Dana Horton, Esq. 
Steven J. Boyajian, Esq.  
Robinson & Cole LLP 
One Financial Plaza 
Suite 1430 
Providence, RI  02903 

dhorton@rc.com;  
 

401-709-3352 

sboyajian@rc.com; 

jmiranda@rc.com; 

Jennifer R. Rinker, Esq. 
Algonquin Gas Transmission, LLC 
5400 Westheimer Court 
Houston, TX 77056 

Jrinker@spectraenergy.com;   

Exelon Generation Co., LLC (ExGen) 
Melissa Lauderdale, Esq. 
Exelen Business Services, Co., LLC 
100 Constellation Way, Suite 500C 
Baltimore, MD 21202 

Melissa.lauderdale@exeloncorp.co
m;  

410-470-3582 

James William Litsey, Esq. 
McGuireWoods LLP  
Fifth Third Center 
201 North Tryon St., Suite 3000 
Charlotte, NC 28202 

Jlitsey@mcguirewoods.com;  704-343-2337 

Repsol Energy North American Corp. 
William M. Dolan, Esq. 
Donoghue Barrett & Singal, P.C.  
One Cedar Street, Suite 300 
Providence, RI 02903  

wdolan@dbslawfirm.com;  401-454-0400 

mailto:Leah@McElroyLawOffice.com
mailto:jfarley316@hotmail.com
mailto:mary.kay@dem.ri.gov
https://www.lawyer.com/firm/shechtman-halperin-savage-llp-pawtucket-ri-105565.html
mailto:Tcarlotto@shslawfirm.com
mailto:jkeoughjr@keoughsweeney.com
mailto:dhorton@rc.com
mailto:sboyajian@rc.com
mailto:jmiranda@rc.com
mailto:Jrinker@spectraenergy.com
mailto:Melissa.lauderdale@exeloncorp.com
mailto:Melissa.lauderdale@exeloncorp.com
mailto:Jlitsey@mcguirewoods.com
mailto:wdolan@dbslawfirm.com
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Robert Neustaedter Director-Regulatory 
Affairs 
Carolynn Mayhew, Esq. 
Repsol Energy North American Corp. 
2455 Technology Forest Blvd. 
The Woodlands, Texas 77381 

Robert.neustaedter@repsol.com;  832-442-1548 

Carolynn.mayhew@repsol.com;  832-442-1533 

Conservation Law Foundation (CLF) 
Jerry Elmer, Esq. 
Conservation Law Foundation 
55 Dorrance Street 
Providence, RI 02903 

jelmer@clf.org; 401-351-1102 
Ext. 2012 
 

Megan Herzog 
Conservation Law Foundation 
62 Summer Street 
Boston, MA 02110-1008 

MHerzog@clf.org;  617-850-1727 

Public Utilities Commission (PUC) 
Luly E. Massaro, Commission Clerk 
Public Utilities Commission 
89 Jefferson Blvd. 
Warwick, RI  02888 

Luly.massaro@puc.ri.gov; 401-780-2107 
 Cynthia.wilsonfrias@puc.ri.gov; 

Alan.nault@puc.ri.gov; 
Todd.bianco@puc.ri.gov; 

 
Interested Persons 
 

  

Doulas Gablinske, Executive Director 
The Energy Council of RI 

doug@tecri.org; 401 741-5101 
 

Linda George, Esq., Senate Policy Office LGeorge@rilegislature.gov;  401-276-5563 
 
 

  
        
 Joseph A. Keough, Jr., Esquire # 4925  

  KEOUGH & SWEENEY, LTD. 
       41 Mendon Avenue 
       Pawtucket, RI  02861 

 (401) 724-3600 (phone) 
 (401) 724-9909 (fax)    

  jkeoughjr@keoughsweeney.com 
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