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February 3, 2016 Admitted in: MA, RI, CT (Fed)

Luly E. Massaro, Clerk

Division of Public Utilities and Carriers
89 Jefferson Blvd.

Warwick, Rhode Island 02888

Re: Covanta Maine, LLC - Docket No. 4497

CONTAINS PRIVILEGED INFORMATION — DO NOT RELEASE

Dear Ms. Massaro:

Enclosed please find an original and nine redacted copies of the Covanta Maine, LLC's
Request for Evidentiary Hearing and Relief from Order in response to the Rhode Island
Public Utilities Commission’s October 2, 2015 Order concerning Docket No. 4497.

Pursuant to the Rhode Island Public Utilities Commission’s Rules of Practice and Procedure
1.9(g) and the Rhode Island Access to Public Records Act, R.I. Gen. Laws § 38-2-2(4)(B)
(the “"APRA"), certain information appended to the Affidavit of Kenneth Nydam constitutes
trade secrets and/or commercial or financial information that is confidential in nature and
not subject to disclosure under the APRA. Specifically, Exhibits E & F include descriptions of
the operating practices relating to the Jonesboro Plant and its recent improvements. Covanta
would not customarily release this information to the public. Indeed, the release of this
information would have a detrimental impact on Covanta’s competitive position and vitality
within its industry.

Please call me if you require further assistance with respect to this matter. Thank you for
your consideration.

Very truly yours

Z

Ronald M. LaRocca

Enclosure

PORTLAND, ME BOSTON, MA PORTSMOUTH, NH PROVIDENCE, RI AUGUSTA, ME STOCKHOLM, SE WASHINGTON, DC



STATE OF RHODE ISLAND AND PROVIDENCE PLANTATION
PUBLIC UTILITIES COMMISSION

IN RE: APPLICATION FOR STANDARD CERTIFICATION : DOCKET NO. 4497
AS ELIGIBLE RENEWABLE ENERGY RESOURCE ;

FILED BY COVANTA MAINE, LLC

NEW AND EXISTING GENERATION

COVANATA MAINE, LLC’S REQUEST FOR EVIDENTIARY HEARING &
RELIEF FROM ORDER

Pursuant to (1) the Public Utilities Commission’s October 2, 2015 Order (the “Order”)
concerning Covanta Maine, LLC’s (“Covanta”) application seeking certification of its Jonesboro,
Maine electric generating plant as an Renewable Energy Resource; and (2) RI PUC Rules of
Practice and Procedure 1.28(b)(1), Covanta requests an evidentiary hearing and relief from the
Order. In support of Covanta’s request, it submits the Affidavit of Kenneth Nydam, attached as
Exhibit 1. Mr. Nydam’s Affidavit provides (1) a description of the procedural background
(including the Commission’s findings and specific indication that it would be amenable to
reconsidering its decision); (2) updated factual representations regarding the “Jonesboro Plant”
which is the subject of this proceeding and the recent capital enhancements at such facility; and
(3) a specific attestation by Mr. Nydam so that the Affidavit could be considered as evidence by
the Commission. Covanta would be pleased to provide the Commission with any further
information relevant to this request and/or to provide additional testimony.

Covanta certifies that no request for concurrence concerning this filing because no other

party has entered this matter.
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Respectfully submitted,

COVANTA MAINE, LLC

'Ronald M/ LaRocca, RI Bar #7982

Pierce Atwood LLP
72 Pine Street

Providence, Rl 02903
(401) 490.3426

rlarocca@pierceatwood.com

Dated: February 3, 2016
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EXHIBIT 1







STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PUBLIC UTILITIES COMMISSION

IN RE: APPLICATION FOR STANDARD CERTIFICATION : DOCKET NO. 4497
AS ELIGIBLE RENEWABLE ENERGY RESOURCE :

FILED BY COVANTA MAINE, LLC

NEW AND EXISTING GENERATION

AFFIDAVIT OF KENNETH NYDAM

A INTRODUCTION

1. |, Kenneth Nydam, am the Director of Covanta Maine, LLC (“Covanta”). My
business address is 100 Recovery Way, Haverhill, Massachusetts 01835.

2. Covanta is the owner and operator of a 27.5 MW biomass energy generation
facility located in Jonesboro, Maine (“Jonesboro Plant”).

3. On March 31, 2014, Covanta filed an application with the Public Utilities
Commission (“Commission”) seeking certification as an eligible “Renewable Energy Resource”
consistent with the Commission’s Rules and Regulations Governing the Implementation of a
Renewable Energy Standard (“RES Regulation”) and R.l. Gen. Laws §39-26-1. Covanta’s
application claimed that the Jonesboro Plant qualified as between 96-97% as a New Renewable
Energy Resource as a result of the material capital improvements made by Covanta at the
Jonesboro Plant.

4, Thereafter, the Commission’s consultant initiated a review of Covanta’s
application. In September of 2014, the Consultant requested certain hypothetical information
with respect to the Jonesboro Plant's operation during the baseline period applied in calculating
the Jonesboro Plant's “Historical Generation Baseline.” Covanta believed that such request
was beyond the proper scope of the Commission’s RES Regulations.

5. On April 3, 2015, Covanta submitted a Request for Declaratory Judgment

requesting that the Commission complete a “prospective review” or “preliminary determination”
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that the Consultant's information requests were beyond the proper scope of the RES
Regulations and, further, that the Commission issue a final “statement of qualification” as to the
“‘New” percentage of the Jonesboro Plant.

6. After conducting discovery and certain good-faith efforts with the Consultant, the
Commission, after initial deliberations at a May 20, 2015 Open Meeting, issued an Order dated
October 2, 2015. The Commission held that 58.7% of the Generation from the Jonesboro Plant
“meets the requirements for eligibility as a New, Eligible Biomass Renewable Energy Resource”
as a result of the “numerous and extensive capital improvements performed on the facility since
1997, principally after 2003 .. ..” Order, pp. 9-10. The Commission’s decision was based upon
specific findings that the Jonesboro Plant operated pursuant to “different operational statuses”
during the Historical Generation Baseline period that “were based on economic decisions.”
Order, p.7 (emphasis added). The Commission cited to page 4 of Covanta’s original
application, which implied that there were “operational’ changes whereby the Jonesboro Plant's
operator elected or chose to vary the plant’'s operation between “base-load” and “peaking.”
Order, p. 7, n. 4,5 (citing Application, at p. 4). The Commission’s Order also noted that ‘it
appeared that the heat rate/conversion was unchanged.” Order, p. 3.

7. The Commission’s Order noted that it would be open and amendable to
reconsidering its findings if Covanta “believes that the relative percentages (i.e., “New” versus
“Existing”) should be different and if Applicant has additional or actual evidence to show that its
availability during the Historical Generation Baseline was due primarily or almost exclusively to
actual availability and not a decision not to operate or run the facility based on economic
reasons.” Order, p. 9. The Order indicated that the Commission would in fact consider further
evidence that supported a finding that the Jonesboro Plant “should be certified to be greater

than 58.7% New.” |d.
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8. The Commissioner's Order further posited that if the Jonesboro Plant had
“undergone sufficient capital investment for purposes of Rule 3.23(v) and could have operated
during the Historical Generation Baseline period as much as it does now . .. but the operator
chose not to,” that “choice” would be excluded from the “percentage of output post-investment
that qualifies as “New” because such change would be an “operational.” Order, p. 4 (emphasis
added).

9. The characterization of the operation of the Jonesboro Plant during the Historical
Generation Baseline period requires clarification. First, there is no dispute that the Jonesboro
Plant was out of service during 1996. See Order, p. 7. My choice of language in the initial
application, however, may have caused some confusion with respect to how the Jonesboro
Plant was operated. The application’s reference to the operation of the Jonesboro Plant as a
“peaker” during certain periods was not a matter of “choice” but rather an after-the-fact
description. The Jonesboro Plant was designed, constructed and contracted to operate as a
base-load plant. The fact is that, despite every intention and the express contractual obligations
of the Jonesboro Plant’s operator, the facility was only available to operate during limited
periods in a manner that made it appear to be a “peaker.” Indeed, the design and construction
of the facility is wholly inconsistent with that of a “peaker” facility. In fact, the Jonesboro Plant's
poor operating record during the Historical Generation Baseline period is due to the Jonesboro
Plant’s design, construction and operating conditions, all of which have been addressed by
recent, substantial capital investment.

10. The Jonesboro Plant operator not only sought to, but was contractually obligated
to, operate the facility as a base-load unit. In fact, the Amendment Agreement between Bangor
Hydro-Electric Company and Babcock-Ultrapower West Enfield & Babcock-Ultrapower
Jonesboro dated November 3, 1988 (see Attachment A hereto; “1998 Agreement”) obligated the
Jonesboro Plant to operate as a base-load unit with a required minimum output and a standby

obligation to increase its capacity above a stated minimum figure after a 10-minute notice (when
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such unit was designated for spinning reserve). 1988 Agreement, §9.D. While peaking units
may be the size of the Plant, they are not operated in this manner but rather in an “off-line” state
with start time ability measured in minutes and a ramp rate to full load of a half-hour or less.
Conversely, the Jonesboro Plant has a 12-hour start time. Once synchronized to the grid at
6 MW, the unit can be brought to 10 MW within two hours where it must “sit” for two hours
before it can continue to full load at a ramp of rate of 2 MW per hour. Once de-energized,
the Plant takes at least two days to cool down, two days to remove old reactor sand and
place new reactor sand in the boiler and then, as described, another 12 hours to start up
and 10 more hours to bring to full load. Moreover, in order to comply with NOx and Opacity
emissions standards, these time allotments may actually need to be increased. Peaking
plants are designed and operated in order to be able to accomplish a shutdown then a start-
up, ramping to full load in a little over four hours. Thus, any failure to operate the Jonesboro
Plant as a base-load unit was, in fact, contrary to then-effective contractual obligations and
wholly inconsistent with the actual design and related operational requirements of the plant.

11. In early 1997, a Power Purchase Agreement between the owner of the
Jonesboro Plant and NEPOOL was executed (see Attachment B). Several aspects of this
agreement demonstrate that the Jonesboro Plant was expected to operate as a “base load” unit.
Its limited operations in 1997 was not because it was now somehow a “peaker.” First, Section 2
of the 1997 Agreement required that any call to operate the Jonesboro Plant was required to be
for “not less than seven (7) continuous days” and, further, that NEPOOL would provide “no less
than seven (7) days’ notice” prior to any extended availability period. These are hardly limits
associated with a “peaker.” Second, the 1997 Agreement has a “call price” for energy of
$31/MWh, or approximately equal to the Jonesboro Plant’s cost of fuel at the time (see below).
Again, the Jonesboro Plant’s fuel costs were not consistent with a “peaker” and, absent plant

conditions, the Jonesboro Plant would have been expected to operate substantially more hours.
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12. Covanta has not been able to secure all of the actual operating data for the
Historical Generation Baseline period. For example, records for the NOx emissions for the
Historical Generation Baseline period could neither be located nor reconstituted from other
operating data. Nonetheless, Covanta has developed an analysis that fully explains and
justifies the Jonesboro Plant’s operational history during this period, including improvements
that raised plant efficiency or reduced emissions. First, it is important to note that, despite the
Order's findings to the contrary, the recent capital investments at the Jonesboro Plant:
() resulted in an 11.8% decrease in its heat rate (specifically, the observed heat rate
decreased from 15,516 BTU/KWh during the Historical Generation Period to 13,683
BTU/KWh) and (i) a 41.6% drop in sand usage (sand usage fell from 62.45 pounds per MWh
during the Historical Generation Period to 36.46 pounds per MWh for the period of
September 1, 2009 through September 12, 2010, as compared to the Historical Generation
Period). If one uses the 62 month period of July 1, 2005 through September 12, 2010, the
observed heat rate was 13,823 BTU/KWh while the sand usage fell to 21.66 pounds per MWh.
These are reductions of 10.9% in heat rate and 65.3% in sand usage (see Attachment C).
These “efficiency” improvements were a direct result of improvements to the boiler at the
Jonesboro Plant. More important, each is more than a 10% improvement in efficiency.

13. | have worked with our consultant to prepare an analysis of market conditions in
1997 to provide a greater understanding of how market conditions would have driven or affected
the Jonesboro Plant’s operation. My analysis is provided as Attachment D. First, we applied
EIA monthly fuel prices for 1997. | compared historic fuel costs for units likely to be “base-load”
(natural gas or oil) as well as alternative fuels typically applied to peaking units (diesel and
kerosene). | also adjusted for delivery cost, energy content and typical heat rates for relevant
vintage power plants of that time. This analysis demonstrated that steam plants had an average

bus-bar price of between $30 and $35 per MWh in the summer of 1997, while diesel prices were
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in the range of $53-$54. Simple-cycle peaking units operating with kerosene would have been
the most expensive to operate at $65-$67 per MWh. A detailed estimate of fuel costs for the
Jonesboro Plant indicated an expected bus-bar price of approximately $32 per MWh. These
costs were in line with other base-load units and not the least bit like peaking plant fuels. Thus,
there would have been strong economic incentives to operate the Jonesboro Plant as “base-
load unit,” which incentive was only frustrated by the design and condition at the facility during
the Historical Generation Baseline period. There was no “choice” involved in the Jonesboro
Plant’s limited hours of operation. The recent capital investments changed such condition and
such investments should therefore be treated as “New.”

14. | also believe that the Jonesboro Plant should be accorded “New” treatment in a
similar manner as the Indeck Alexandria plant, a similar biomass generation facility. Indeck
Alexandria, while shut down completely during the Historical Generation Baseline period,
involved similar enhancements (i.e., a rebuilt boiler but not a complete replacement). While the
Jonesboro Plant has the same capacity pre- and post-improvement, the “New” Indeck
Alexandria capacity was approximately 5% smaller than the “Old” plant’s capacity. See GDS
Team Recommendation, Docket #4434, September 20, 2013; Order, Docket #4423, October 1,
2013. The investment in the boiler at the Jonesboro Plant was at least as substantial, which
equipment is, importantly, the one element that must improve in order to obtain “New” RPS
treatment (see Attachment E). Well over $4 million was spent on boiler improvements and
another $3 million on the balance of Jonesboro Plant improvements for a total of
approximately $7.5 million spent on plant improvements. This compares to the
appropriately $7 million spent by Indeck on its Alexandria plant, of which only $1.3 million
was directly spent on the boiler (see Attachment F). In addition, the Alexandria cost of
improvements include several items not included in the Jonesboro Plant cost, such as

overhead, travel, interest, etc. Excluding these costs, the costs of Alexandria’s
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improvement appears to be less than the cost of Jonesboro’s improvements. While
Alexandria did not have valid operating permits in the late 2008, it most likely had them during
the Historical Generation Period and, thus, could have operated had it so “chosen.” In fact, |
understand that Alexandria sold back its above-market power sales contract to Public
Service of New Hampshire in 1994 and ceased operations until late 2008. Operating
permits would most likely have continued for several more years until they expired due to
non-activity. In summary, it appears that Jonesboro Plant is somehow being penalized unjustly
for its operation during the Historical Generation Period, while the Alexandria plan was in a
comparable position in terms of its ability to operate.

15. Covanta’s original and supplemental filings have presented all the requisite
information necessary for the Commission to complete its determination. The Jonesboro
Plant's Historical Generation Baseline average output is 7,884 MWh. The Application
demonstrates that as a result of the extensive capital investments at the plant,
approximately 97% of the Jonesboro Plant's recent production should qualify as “New”
production with the balance qualifying as “Existing” production. The Petitioner presented
calculations that the theoretical annual output at the Jonesboro Plant was between 213,216
MWh and 223,668 MWh. (The average annual generation for the five-year period of
September 2005 through August 2010 was 166,538 MWh. This information was conveyed to
the Commission’s Consultant prior to his September 11, 2014 e-mail (Attachment D to
Covanta’s April 3, 2015 Request for Declaratory Judgement).) Applying the Historical
Generation Baseline of 7,884 MWh results in “New” production between 96% ((213,216
MWh — 7,884 MWh) + 213,216 MWh) and 97% ((223,668 MWh — 7,884 MWh) + 223,668
MWh). See Petition Letter, p. 2.3. (Using the requisite formula but with the average annual
generation for the five-year period of September 2005 through August 2010 results in a “New”

percentage of 95% ((166,538 MWh — 7,884 MWh) + 166,538 MWh). See Attachment D to
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Covanta’s April 3, 2015 Request for Declaratory Judgement. A proper calculation of the
Jonesboro Plant’s “New” capacity will also provide important economic benefits to the operation
including enhanced economics such that it may help the plant to remain in operation and
possibly preventing the shutdown of the Jonesboro Plant at the end of March 2016 (see

Attachment G).
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[, Kenneth Nydam, hereby certify under pains and penalties of perjury that the

information with respect to the above entity is true and accurate or reflects my best knowledge.

Dated: January 29, 2016

{W5229243.10)

X b

Kenneth Nydafh, Director
Covanta Maine LLC

100 Recovery Way

Haverhill, Massachusetts 01835
Phone: 978.241.3030
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ATTACHMENT A

1988 Agreement
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AGREEMENT FOR THE
SALE AND PURCHASE OF ELECTRICITY
BETWEEN
ULTRAPOWER INCORPORATED
AND
BANGOR HYDRO-ELECTRIC COMPANY

Covanta Maine, LLC
Docket No. 4497
Attachment A
Page 1 of 104

JONESBORO, MAINE
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Amendment Agfeement
bet&een
Bangor Hydro—EleqtricACompany
| and '
Babcock-Ultrapower West Enfield
| :
BabcbékFUltrapower Jonesboro
dated |

‘November 3, 1988 .

Covanta Maine, LLC
Docket No. 4497
Attachment A
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AGREEMENT

'AGREEMENT made this 3rd day éf Novenber, 1988 by and
baetween Bangox- Hydro-Electric ¢ompany, éx Maine .public
utility, with offices at 33 State Street, P.0, Box 932,
Bangor,.Maine 04401 ("Buyer") and Babcock—Ulﬁrapowér West
Enfield and Babcock-Ultrapower Joﬁesboro, two california
general partnerships whose mailing addresses are 16845 Von
Karman Avenue, Irvine, california 92714 (collectively .
"Seller") ) | ' |

WHEREAS Seller is the assignee pursuant to Assignment:
dated-Octobgr 30, 1984 of two certain Agreements for the
purchasé and sale of electricity both dated August 13, 1984
between Buyer and Ultrapower Incorporated (“the Purchase
Agreementst) ; - »

WHEREAS, pursuant to the Purchase Agreements Seller l'i'as‘
begun to deliver and Buyer has begun to accept delivery‘of
Firm Energy from certain electrical generation fac1lities
built by Seller in West Enfxeld and Jonesboro, Malna ("The
Facilities");

WHEﬁEAS,'certaih disputes have arisén between Buyer and
seller regafding the meaning and intent of the Purchase
Agreemenﬁs Whichfdisputeé are reflected in part in,BuQer's
Noticé ©of Default to Seller dated January 11, 1988 and
Seller’s Notlce of Default to Buyer dated January 12, 1988
(collectively the "Notices of Defaul‘c") ~and in Buyer’s |

lette: to Seller of February 2, 1988, and Seller’s letter to



Covanta Maine, LLC

Docket No. 4497

- Attachment A
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S

Buyer of February io, 1988, (collectively the "Dispute
Letters");
| WHEREAS, the parties now wish to settle all of their
disputes and withdraw and extinguish the Notices of Default
in accordancé with thé terms and conditions set forth below;
and |

WHEREAS, this agreement constitﬁtes an amendment to the
Purchase Agreements;

NOW THE?EFQRE, for one déllar ($1.00) and other valu-

able consideration, and in consideration of the mutual

covenants and agreements set. forth herein, each to the other -

given,-the receipt ahd sufficiency of which is hereby
acknowledged by each party, Buyer and Seller agree as
follows: | - | |
1. Appraisal. Seller agrees to provide to Buyef within
sixty (60) déys'of the effective date hereof, an appraisal
uhdertakeh by.Arthur D. Little.Vaiuation, Inc.,_éeﬁting
forth an Estimated Useful Life of each of the Facilities as
of the Service Date. The Estiﬁdted Usefui Life set forth in
such appraisal shall conclusively be deemed to be the

Estimated Useful Life of each Facility as of the Service

Date for purposes of Article XXVII(b) of the Purchase

Agreements if it provides an Estimated Useful Life of at
least 35 years for each Facility.

2. Purchase and Lease o@tion. The - parties agree to

amend Article XXVII B, by restating the first sentence of

such article in its entirety as follows:

e

e
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"In the alternative,iduring the Option Period, Buyer
shall have the option to lease the Facility on a triple
net basis at the annual lease rate of the lesser of
$2.5 million, or the fair market lease value, payable
in equal guarterly installments on the first day of
January, April, July, and October, provided, however,
that such lease shall be made pursuant to a separate
writing executed at the time of Buyer’s exercise of its
option to lease, which writing includes, in addition to
the terms specified herein, such other reasonable terms
and conditions as shall be agreed upon at the time, and
which are not inconsistent with establishing the lease
as a true lease for federal income tax purposes.™
The parties. also amend said Artic1e XXVIiI B, by adding to
the end the following: "“The fair market lease value shall
be determined by appraisal.valuation made no later than thé
beginning of the Option Period. Such appraisal shall assume
that there is no option to purchase the Facility and that
any funds existing in any bond, letter of credit or other
security established pursuant to Paragraph 3 hereof will be
available to the purchaser", _ _ .
3. Design, Construction and'Installation. Buyer withdraws.
and extinguishes its Notices of Default to Seller dated
January 11, 1988. Additionally Buyer states that to its
current knowlédge.it has no reason to believe that the
Facilities'haVe'not been.desighed, constructed and installed
in accordance with all the requirements of the Purchase
AQreementS’including, but not limited to, having an'expected
useful life equivalent to comparable utility installations
and in accordance with Prudent Electrical Practice.
Notwithstanding any other provision of this Agreement,

it is expressly agreed that a failure of Seller to design,

construct and install a Facility in accordance with Prudent
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‘Electrical Practice and with an'expected useful life equiv-
alent to comparable utility installations will not be
deem;d,.and will in no event constitute, an event of default
pursuant to.Article XV of the Purchase_Agreements,ﬂand such
failure will not entitle Buyer. to terminate the Agreement
due.to suéh failure. Rather, the following procedure shall
apply.

If Buyer believes at -any time during the term hereof
that £he Seller has éommitted such a failure in that a
Facilify was not désigned,.constructed or installed in

accordénceAwith the requirements of the Purchase Agreements

~including, but not limited to, Prudent Electrical Practice

'andthaving a useful life equivalent to\comparablevutility
installations, it may notify Seller of its belief and the
reason thgrefor. If Seller disagrees with Buyer’s belief;
the dispute’shall be referred to arbitration pursuant to
Article XXIX of the Purchase Agreements. Should the final
arbitration award specify that Seller committed such a
failure in that it did not design,'construct, or install a
Facility in accordance with the reéﬁirements of the Purchase
Agreements including, but not liﬁited to, Pfudent Electrical
Practice and having a useful life equivalent to comparable
utility installations, Kwhich Practice. and instailatibns
were in exiétence at the time the Facility was designed,
constructed or installed), the arbitrator will also identi-
fy, if>any, the added maintenance, operating or capital

costs which are a direct result of such failure which are in

A
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excess of the maintenance, operafing or capital costs which -
a Facility would have incurred'had the design, installation
or construction been in accordance with Prudent Electrical
Practice and having a useful life equivalent to comparable
utility installatiéns. | |

The arbitrator shall determine what the present value
(at a discount rate of 10%) of such added maintenance,
operaﬁing or capital costs are likely to be through the
remainder of the term of the Purchase Agreemenfs ("Costs").
Seller shali.place in effect within 90 days after the-
arbitration award becqmés final and unappeaiable a letter of
credit, surety bond or otﬁer equivalent security for said
present value of the amount qf the Costs. Should Seller
fail to post said security within said 90 days Buyer will
permit any bank or other financial institution which is an
assignee of the Purchése Agreements (“Bahk") an adqitional
thirty (30) day.perio&-ﬁo post such security. Such letter
of credit, surety bond or.other'equivalent security shall be

renewed and kept in effect so long as any amount of the

present value of the Costs as determined by the arbitrator

remains to be incurred. The émount of such security which
must be kept in effect will diminish by the amount of
drawdowné made, and by the amount of the Costs expended by
Seller.. Such letter of credit, surety bond or other'equiv—
alent security shall provide that Buyer may drawdownAupon .
such'security for its full amount fifteen (15) days prior to

the time such security is due to expire, unless Seller or
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Bank shall have renewed such security, or replaced it at a . - -

time prior to. the fifteenth day before such expiration.

Buyer may retain the funds so drawn'until>such time as.
Seller or Bank renews'éuch security at which<time Buyer
shall paf tﬁe entire-émount of such funds to Seller of £o
Bank if Bank posted such security.

‘Such 1ettef of credit, surety bond or other equivalent .
Security may be drawn by Buyer if Buyer should, 1) ‘purchase
either or both of the Facilitiés either:pufsuant ﬁo Articlé
XXVII of the Purchase-Agréements or otherwise and 6perate’ 
such Facility, or 2) lease either or both of the»Facilities.
pursuant. to Article XXVII of the Purchase Agreements or

otherwise and operate such Facility., . Should Buyer purchase

a Facility it may aésign'its rights to draw against said

surety as provided for herein to any'purchaser or lessee of
éuch Facility from Buyer. Buyer’s draws regarding a Facil-
ity may begin onlyvaftér Buyer commences operation of such
Facility, and ma& continue only so iong as Buyer or its
lessee or assigned continues to operate such Facility.
Buyér's drawvs against such security'shali be in an amoﬁnt
each year which will pay down the present value of the Costs
as_of the date Buyer commences its operation of a Facility
in.equal annual payments over'the4nuﬁbef of years between
the commencement of Buyer’s operation and November 1, 2017
at an interest rate of 10%. As of November 1, 2017 any
amount of»the bond, letter of credit or other security shall

be released to Seller.

e
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The arbitrator shall aléo identify any modifications
which if méde will correct the failure fo design, construct
and install the Facility in accordance with Prudent.Elec—.
trical Practice and with a useful life equivalent to compa-
rable utility installations. 'Seller at its option may make
such corrections in lieu of postiné such security. If

Seller fails to post or ﬁaintainvany security required by

-this Agreement, and Bank does not post such security in liéu

of Seller, within the times permitted the Seller.and Bank to
do so, Seller shall be deemed'io be>in_default of the |
Agreement with the same efféct_as any other event of.default'
in Article XV of the Pufqhase'Agreements.

4. Operations and Maintenance. Seller at all times

retains the sole and exclusive right to operate and maintain

the Facilities pursuant to Article VII of the Purchase

‘Agreements. However, in order to demonstrate on an on-going

basis that Seller is operating and maintaining the Facili-

ties in accordance with Prudent Electrical Practice, the

pafties have agreed that Bufér will, during the term of the
Purchase Agreements (or until Buyer purchases or leases the
Faciiity), prior to April 1 of each Calendar Year, be
provided with a réport»by Seller of results of inspections
of the Facilities and maintenance activities conducted by
Seller during thé preceding Calendar Year. It is agreed
that the reports will contain the information outlined on
Exhibit A attached hereto which will be deemed acceptable by

Buyer for purposes of its review. Seller shall also, on two
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days each year, which days at option of Buyer shall be
during a scheduled outage'for maintenance and shall be
mutually agreed upon, permit Buyer to visit each Site to
conduct visual inspections of the Facilities. Buyer may
employ independent'consuitants'(so long as they are nof in
competition with the Owners of Seller in the ‘design or
construction of boilers, or in thé development of power
production facilities which_cbnsultants have otherwise also
been approved in advance by Seller, which approval shall not
be unreasonably withheld), to assist it in its annual
inspection and its annual review of reports. = Buyer agrees
that it and such consultants and each of their employees and -
agents who shall conduct the inspection and have éccess to
the information regarding the Facilities provided by Seller
will execute the attached confidentiality-agreement (Exhibit
ﬁ), and in the case of persons géingvon site of either of
the Facilities, the éttached‘releaSe.(Exhibit'C).

Should Buyer determine on the basis of its review of
such reports that it needs further operating or maintenanée
data on any issue raised in such reports or which it be-
lieves should be reviewed regarding the'operation ana‘
nmaintenance oflthe Facilities, relating to the issue of
whether the operation and maintenance of the Facilities is
in accordance with Prudent Electrical Practice, it may.
request that Sglier provide such‘back—up operating and
maintenance data. relating to such issue or issues. If Buyer

does not believe Seller has provided sufficient back-up data

e o
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on such issues, it may request, with regard to such identi-
fied issues, that Seller providevreasonable access to the
relevant operation and maintenance records except that
Seller will not be required to provide information about any
and all suppiy or serviqe contrécts, or data which cannot be
disclosed fo'Buyer due to .any provisién'of law.

The costs to Seller of compiling such data and making

Buyer'copies shall be borne by Buyer. Should the parties

dispute any issue in arbitrétion'regarding such data,.the

sufficiency of such data, or what data Buyer has access to,
it is agreed that the party which prevails shall be entitléd 
to_reimbursement of all Costs of such arbitration, including
attorney’é fees and witness feés,-by the party which- does -
not prevail. | |

Within 90 days after délivery of the annual operation

" and maintenance reports Seller and Buyer will schedule and

hold any meetings Buyer requests in order for Seller or its

représentatives to respond to questions raised by Buyer

~arising out of‘such.report5>or subsequently provided data.

At the cqnclusion.of such 90 day period Buyer will provide
Seller with its comments, if any, on operation and mainte-
nance of the Facilities, including specifically how each

comment relates to whether the Faéilities are being operated

and maintained in accordance with Prudent Electrical Prac—

tice.

Should Buyer believe Seller is violating the operation

‘and maintenance requirements of Article VII of the Purchasé
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Agreements Buyer must include such alleged violations within
the written comments it provides to Seller. Buyer retains
the right to bring the matter to arbitration and take any

other action  available under the Purchase Agreements as to

-such a belief regarding operation and maintenance require-

" ments- of Article VII as if this Amendment had not been

entered into provided, however, that if Buyer believes that

Seller has not been maintaining or operating either or both

‘of the Facilities in accordance with the relevant standards

of the Purdhase Agreements, and Seller disagrees,; the matter
will not constitute a default under Article XV of  the |
Purchase Agreements, and Buyer may not terminate the Pur—

chase Agreements due to such failures; Buyer may, howéver,

initiate arbitration in accordance with the Purchase Agree-

Ements to determine whether Seller had failed . to cdmpiy with

the operation and maintenance requirements of the Purchase

‘Agreements.' During the pendency of such arbitration Buyer

will continue to buy and pay for any Firm Energy delivéred
by Seller in accordance with the Purchase Agréements. The
costs of such arbitration including attorney’s and witness
fees, shall be bdrhe by the party against which an award is
issued. Buyer may terminate the- Purchase Agreements if
Seller fails to initiate a cure of the failurés (including‘a
cure of any physical damage to a Facility which may have
resuitéd from the failure to meet such operation and main—
tenaﬁée requirements) within 30 days'after entry of a final

non-appealable arbitration award, or court order determining

B Tt & ST
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any challenge to such award, holding that Seller had com-
nmitted such a failure of such operation and maintenance re-
quirements.

5. Surety Bond. Buyer acknowledges that it has been

delivered a Surety Bond whiéh is acceptable to it and which
‘meets all requirements of Article XIII B(2) of the Purchase
Agreements.

6. Voltage Variations.- To resolve the parties’ dispuﬁes

regarding'voltage’variations the parties have agréed that
Seller will iﬁstall and malntaln in good operatlng condl-
tion at ‘its cost, the follow1ng (or comparable) equipment at
its Jonesboro facility: '

A. F.D. Fan Fluid Clutch

One Voith Fluid Coupling with single delay chamber
and related equipment.

B. ¥.D. Fan Soft Start _ :
F.D. Fan (1500 H.P.) starter including the fol- -
lowing parts: 400A air break contactor, current
transformers, control power transformer, primary
fuses, low voltage panel, and ‘programmable motor
protector. ’ : ‘

c. I.D. Fan Soft Start
~I.D. Fan (900 H.P.) starter including the follow-
ing parts: 400A air break contactor, current-
transformers, control power transformer, primary
fuses, low voltage panel and programmable motor
protector.
it is agxeed, however, that Seller may choose to start its
forced draft fan motor without use of the fluid clutch
installed in accord with Subparagraph 6 A. above. If
start-up of the forced draft fan motor causes a voltage
variation on Buyer’s system in excess of standards promul-

gated from time to time by the Maine Public Utilities
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Commission, Buyer may require Seller, upon reasonable notice
not to exceed sixty (60) days, to reinstall such fluid.
clutch. Buyer’s dispatcher will use all reasonable efforts

to assist Seller in starting its fan motors in such a way as

_tb reduce or eliminate the éffect on other electric custom-

ers. Provided that Seller complies with this paragraph
Seller_shall have no canfractual responsibility or liability
to Buyer'for Voltage'ﬁariations on Buyer’s system and any’
such variations shall conclusively be deemed not to be a
Violation of Seller’s obligations under the Purchase Agree-
ments. | |
Buyer'acknowledges_that-thé equipment specified above
has been installed at the Jonesboro Fécility and that
voltage variations in excess of 3 percent have not occurred
on Buyer’s system due to sﬁart—up of Selier’s forced draft
and induced draft fans when such equipment is operating.
7. NEPOOL Forecasts. ﬁursuant to Article VII, Buyer has
claimed.Sellér's capacity as part of Buyer’s NEPOOL capa-
bility responsibility and has turned the dispatch of Sell-
er’s Facilities over to the dispatch of NEPOOL. In'orderltb

assist Seller in accommodating such dispétch, Buyer agrees

- to provide Seller, within 5 wofking days of the date they

become available to Buyer,-the annual schedule and 8 week
and monthly forecasts which it receives from NEPOOL regard-
ing thé dispatch for the Facilities. It will provide the
weekly forecasts withiniz working days of the day that they-_

become évailable to Buyer. NEPOOL optimized daily forecasts

T
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and final dispatch ordefs for the Facilities will be commu-

nicated by voice and data communications as soon as they are

- known by Buyer’s dispatcher. Such communications will
include facsimile tranémission to Seller of any written
optimized daily forecast or final dispatch order affecting
the Seller’s Facilities. Buyér will use its best efforts to
insure that NEPOOL provides forecasts specifically listing
each of the Fécilities,-and not as part of a block. If any
such NEPOOL forecast includes the Facilities in a block with

‘other uniits, Buyer wili use its best.effoftsﬂto'predict, ahd

-inform Seller of the dispatch of the individual units of
Seller ;t the timé thelforecast?is_fransmitted to Seller.
Buyer will confirm'in writing by'faCSimile transmission any
final dispatch orders communicated verbally on the working
day (Monday through FridaY)‘next following the date on which
the final dispatch order was recéived; Ty

Should Buyer no longer be a member of NEPOOL it will
nevertheless provide forecasts of its own dispatch plans or
those of any power pool of which it is a member which will
be dispatching the Facilitiés, on the same schedule and
under ﬁhe same conditions set forth above for NEPOOL dis-
patch forecasts. | |

8. Excess Power. Contemporaneously vith the execution of

this agreement, the parties have entered into a wheeling
agreement by which Buyer agrees 1) to provide firm trans-
.mission service to another interconnected utility for any

capacity and énergy associated with any such cépacity, in
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excess of 24.5 megawatts net delivery to Buyer up to a
maximum of 4 MW from Seller’s Facilities in all hours, and
2) to. provide non-firm transmission service to another
interconnected utility for any amount of capacity and energy
associated with such capaéity in(any'amount above the amount
beinq'tfansmitted;pursuant to 1) above from éach of Seller’s
Faciiities. For all purposes under this Agreement, such
additional capacity and associated energy above 24.5 MW net
delivery to Buyer from each of Seller’s Facilities shall be
deemed "Exceés". Séller agrees that_if Buyer should subse-
guently wish to sell firm transmission capécity or make
sales of energy and/or capacity from its utility system to
other utility systems which could only be sold if Seller

limits the amount of Excess for which firm transmission is

" to be provided from each Facility, Seller will allocate the

4 MW quantity between each of the Facilities during the time
period‘Buyer is making such a sale aﬁdAthere continues to be
a constraint which requirés Seller to fix the allocatidn of
the Excess. Seller‘may feturn to allocatiqn of the Excéss
between the Facilities at its discretion once such con-
straint on Buyer’s sale of transmission capacity or of
energy and/or capacity no longer exists.

It is_agreed that the charge for transmission will

initially be based upon an imbedded cost of service formula

which will be approved by the Federal Energy Regulatory

Comﬁission ("FERC") . * Buyer méy alter such basis from time

to time if it receives approval from FERC. Payment for firm

T T
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trénsmission'service shall bé based on a Power Year payment -
basis; payments to begin at the time Seller first seeks firm
transmission service (prorated on a per‘day basis for
commencement at a time'during4a Power Year). ©Power Year -
means the period November 1 through October 31 or such other
period-that.NEPOOL, gF Hots oHHey power pool Buyér may later
be a member of, may use as a contracting year for power
sales. Payment for non-firm transmission'service shall be
prorated onAa‘aaily basis‘and charged according to actual
use., Should Buyer briﬁr to cdmmendement of such payment
intend to grant ény third.party firm'trahsmission service
which would limiﬁ'of eliminate its capacity to provide
Seller the firm transmission service provided for hefein, it
will notify Seller in writing of such intent. Seller shali-
have sixty (60) days after receipt of such notice to,com—.
mence payments forAfirm transmission.  If if does not
commence such payments, Sellér éhall'be subject to-ioss of
its firm transmission rights to the extent Buyer can no
longer provide then, but ‘Seller shall nevertheless be
entitled to have any Excess treated as part 6f its non-firﬁ
transmission rights.

In additioﬁ to such Wheeling Agreement, Buyer agrees to
assist Seller in obtaining firm transmission rights over-
.other utility systemS*in ofder to prbvide firm fransmission
service for the Excess to an ultimate purchaser. Such
efforts shall be-limited to'negotiafion of transmission

rights for Seller at the same time Buyer is negotiating any

H
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transmission rights for itself. It is agreed that the -
transmission rights Buyer presently has negotiated with
Central Maine Power Company will not be required to be used

for transmission of Seller’s Excess. In the event that the

‘availability of -firm transmission service is limited at the

time of such negotiations, Buyer retains the sole discretion
to alloc&te such. transmission righés between Buyer and
Seller du;ing Suéh'negotiationé.

It ié agreed by Buyer that the genefétion,ldelivery,
sale and transmission from'the Faciiifieé of the Excess will
not be a violation of the Purchase Agreements, will be
deemed governed by the Puréhase Agreeméhts as amended, and -
that_the Excess will not be deemed a part. of Firm Energy.

Buyer also confirms that notwithstanding the existenée
of the Purchase Agreéments, Seller may at any time deliver

to Buyer its Excess from each Facility as such energy is

. deemed by Seller to be available and to the extent it is not

selling‘such Excess to a third party. 1In such event Buyer_.
will purchase and pay for such energy at the short term
(energy only) avoided cost for the First decfemeﬁt at the on
peak_dr off'peak rate‘(depending upon when the delivery was‘
made) then in final efféct as determined by the Maine Public
Utilities Commission. | .

Buyer agrees to enter into good faith negotiations from
time to time as Seller requests during the term of the
Purchase Agreements'to discuss the pﬁrchase by Buyer of the

Excess from each Facility, or any portion thereof.

TR
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9. KNEPOOL NX12-A Information. Seller has provided to

Buyer certain information about the Facilities in a format
which Buyer normally reports-to NEPOOL, on the so-called
NX12-A form. In order to resolve tﬁe parties’ disputes as
to whether Seller is required:to provide such information
and as to'whether information previously'provided by Selier
reflects a failure by Seller to meet its obligatidﬁs under
the Purchase Agreements, the parties'agree, in additién to
and not in linitation of Paragraph:B hereof, as fdllows:
A, Seller will allow Bﬁyer £o use énd Buyer willluse
Seller's‘étated values :eéérding the response rates of
the Fécilities as shown on Exhibit D when Buyer ﬁiles
an NX12-A with NEPOOL as part of Buyer'’s claim 6f the
Faciiities as part of its capability responsibility.
Buyer:acknéwledges that such rates are consistent in
~all respects with Prudent Electrical Pradticé and theA
requirements of the Pufchase,Agreements.
B. Seller understands that it will be dispatched by
NEPOOL in accord with the provisions of Article XI.ofv
the Purchase Agreements and with the values given to
Buyer. Bﬁyer wili'provide Seller with'a.copf of all
NX12-A data it submits to NEPOOL as well as copies of
all other information submitted to NEPOOL regarding the
Facilities, within 5 days of such submission.
C. Subject to the requirements of Paragraph 11
herein, Seller may at any time alter or amend such

values given to Buyer based upon changes in the
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characteristics of the Facilities due to normal aging,
demonstrated performance levels or other reasonable
cause and Buyer agrees to adjust the values en- the

NX12-A form it has submitted to NEPOOL for the Facili-

. ties to precisely aecdﬁnt for such changes.  Both

parties understand~that such values_may be changed

whenever required by NEPOOL. as a result of an audit

conducted fully in accord with NEPOOL CRS4, Uniform

Ratlng and Perlodlc Audlt of Generatlng Capablllty
rules. Seller shall not be in default or otherwise
incur liability under the Purchase Agreements solely as-
a result of such changed values.

D: ‘ Buyer agrees to accabt the response rates provided
and to be provided by Seller for purpeses of dispatch

and for all other purposes relating to the Purchase

e Agreements and as provided herein. Seller-agrees to

) operate the Fa0111t1es so that thelr power level cannpe

Pt Lt e
increased from 17.2 MW to 24 5 MW thhln 10 mlnutes on

1nstruct10n to do so whenever the dlspatcher has

notlfled the Seller at least one hour 1n advanCe that

the Fac111t1es should be made avallable for splnnlng

R R i LT e

reserve In the event the Facilities are operatlng at
other than 17.2 MW at the time the notice is glven to
Seller that the Facilities should be available for
spinhing reserve, the one hour time period shall be

extended by the amount of time it‘wouldbtake the

Facilities to reach 17.2 MW under response rates, and

T T
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minimum down time, listed on the NX12-A form then in
effect.

10. Curtailment and Reduction. In order to fesolve the

parties’ disagreement concerning the parties’ rights and
obligations with respect to Curtaiiment and Reduction of
deliveries, the parties agree as follows:
A. Buyer shall prbvide tb,NEPOOL nminimum shut.down
‘time data as provided to it by Seller in accordance
- with Paragraph 9 hereof. Buyer also agrees to insert
in the NX-4 form for the Facilities under the "fuel
costs" heading an amount eqgual to the Fixed Component
plus the Variable Component, minus the rate for Decré-
mental.Energy, as those rates are then in effect undér
the Purchase Agreements. Buyer agrees to take all
action necessafy to assure that final NEPEX dispatch
orderé'for the Facilities are based upon the values
provided by Seller to Buyer'fdr submission on Buyer;s
NX-4 form for the Facilities and in accordance with the
"fuel costs" specified above.
B. Buyer agrees that it,wili utilize ﬁhe same values
listed in'A above as part of its own logd dispatch used
to determine NEPOOL billing or, if Buyer is no longer
part of NEPOOL or is dispatching the units directly or
dispatching as part of some other power pool of which
Buyer. is a member,.to use such values to detérmine the

Facilities’ dispatch order..
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C. Since Seller may be delivering energy or energy

and cabacity to Buyer for sale as, 1) Firm Energy under.
the Purchase Agreements, 2) short term energy oniy, and
3) for transmission as Excess to a third party Pﬁrf
chaser, and the capacity ‘and associated energy trahsh
mitted to a third party purchaser may be_sold under one.
of three possible options at the sole discretion of
Seller as either:
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