BCR Benjamin C. Riggs, Jr.

January 6, 2013

Luly E. Massaro, Commission Clerk
Rhode Island Public Utilities Commission
89 Jefferson Boulevard

Warwick, Rl 02888

RE:  Objection to Proposed Standard Contract, PUC Docket No. 4288
Dear Ms. Massaro:

I have several objections to the Proposed Standard Contract for Distributed Energy that
will be reviewed on January 10th, as set forth below.

Summary

The proposed Contract revision would continue to violate Federal Law. Because the
excess power purchased would be at times be bought, sold, or displaced through the
interstate grid, under 16 U.S.C. § 2621, the compensation to the Qualifying Facility is
limited to the utilities’ “avoided cost”. There is wind and solar power available in other
states connected to the Rhode Island grid, such as Maine and Massachusetts. Therefore
the price cannot be set on a case by case basis in a standard 15 year contract as proposed.
It must be based on the daily 1SO price for that power on the Northeast Grid.

The proposed Contract would violate the Commerce Clause of the U.S. Constitution.
Neither the Rhode Island General Assembly or any other State agency has the authority
to dictate that power of any type be purchased exclusively from a Rhode Island
Qualifying Facility.

Approval of the proposed Contract by the PUC would violate the Supremacy Clause of
the U.S. Constitution. The establishment of prices for the purchase and sale of electricity
are governed by Federal law.

Consequently, the Commission should take this opportunity to allow the Distributed
Generation arrangement to expire and reaffirm that National Grid can and should
purchase renewable power from 1SO New England at market rates in a manner that
complies with PURPA.

Arguments

1. The Distributed Generation Standard Contract appears to constitute a violation of
the Federal Power Act, to include 16 U.S.C. § 2621 and 16 U.S.C. § 824. The
Rhode Island General Assembly has essentially tried to force the PUC to




authorize rates that far exceed those contemplated by U.S.C § 824 and more
specifically C.F.R. 292.303(a).

2. This Commission is required to comply with and enforce Federal regulations.
Specifically:

a) U.S.C § 824a-3(f), that requires state regulatory agencies to implement FERC
rules;

b) C.F.R. 292.304(a)(i), that requires that rates be “just and reasonable” and “in
the public interest”; and

¢) C.F.R. 292.304(a)(2), that an electric utility not be required “to pay more than
the avoided cost for purchases”.

According to section 210 of PURPA, the rules prescribed by the FERC shall not
provide for a rate “which exceeds the incremental cost to the electric utility of
alternative energy.” While qualified facilities are exempt from certain aspects of
the Federal Power Act per C.F.R. 292.601, section 304 is not included in those
exemptions.

3. The Federal Energy Regulatory Commission (“FERC”) recently upheld an earlier
ruling that FERC regulations provide rates shall be capped at the electric utilities
“full avoided cost.” California Public Utilities Commission, 132 FERC 61,047,
18, (2010) (citing 18 C.F.R. § 292.304(a)(2) (2010)). The FERC held in another
case, where a Connecticut municipal rate statute mandated that sales by a
Qualifying Facility be at rates that exceeded avoided cost, that the statute was
preempted by PURPA. Connecticut Power and Light, 70 FERC 61,012, 61,029
(1995). This was reaffirmed in Connecticut Power and Light, 71 FERC 61,035,
61,153 (1995).

The Commission needs to clarify, in a specific way, exactly what authority it has to
permit a Distributed Generation contract of this nature, and exactly why it feels it is not
subject to the jurisdiction Federal law in this case. The Commission’s position on these
issues runs counter to the arguments taken by counsel for the Division of Public Utilities
and Carriers (“DPUC”) in Docket No. D-10-126 (Portsmouth Wind Generator Facility).
While that case involved “net metering”, the application of PURPA to define pricing
criteria is the same here. Yet now, the Commission is being asked, again, to conduct itself
in a way that is inconsistent with the arguments of the DPUC’s own counsel.

These same issues have been raised in U.S. District Court in both New Jersey and
Maryland, and survived motions to dismiss in both. The cases, filed by PPL Energyplus,
LLC, are ongoing, however a short summary is attached, along with the Court’s Order in
the New Jersey case, for the Commission’s information. While these cases have not yet
been concluded, the conclusions of law by both Courts are instructive in this matter of
Distributed Generation.

This matter was raised previously in my complaint to the FERC under EL12-16. Both the
Commission and National Grid filed motions asking for dismissal based only on my
standing to bring such a complaint. There were no arguments in opposition to the merits
of the claims made regarding violations of PURPA. The FERC declined to grant either
motion to dismiss, and stated it would take no action and permit the matter to be taken to




court for adjudication. That can still be done. However it would behoove all parties to
have the Commission take this current opportunity to address each and every one of the
issues raised in this Objection. Failure to do so simply increases the need to possibly
require that a technical matter involving utility law be decided by a U.S. District Court.

Thank you.
SS/ qéz’fgjkmz'ﬁ ﬁ&zjfef j
Benjamin C. Riggs, Jr.

Attachments (2)

15-D Harrington Street, Newport, Rl 02840
401/846-2540



Cadwalader Clients & Friends Memo: U.S.
District Court Denies Dismissal of
Constitutional Challenge to Maryland Public
Service Commission Orders

Posted by

Cadwalader, Wickersham & Taft LLP

CADWALADER

On August 3, 2012, the United States District Court for the District of Maryland denied two
motions to dismiss plaintiffs' complaint in PPL Energyplus, LLC v. Douglas R. M. Nazarian.1
The complaint seeks to enjoin the Maryland Public Service Commission ("PSC") from enforcing
certain of its orders that require Maryland-based public utilities to contract with CPV Maryland,
LLC ("CPV") for capacity and energy in the PJM control area. Members of the PSC (named in
their official capacity ("PSC Defendants™))2 and CPV filed the motions to dismiss.

The underlying complaint relates to an April 12, 2012 PSC order (in conjunction with associated
orders, "PSC Order") which "required Maryland-based public utilities to enter into contracts with
CPV that, in effect, guaranteed the price that CPV would receive for its energy and capacity
delivered into the PJM market regardless of the clearing price fixed by the PJM auction
process."3

Plaintiffs contend that the PSC Order disadvantages out-of-state generators and, moreover,
intrudes upon FERC's exclusive authority to regulate the wholesale transmission and sale of
electric energy in interstate commerce, in violation of the Supremacy Clause and the dormant
aspect of the Commerce Clause of the U.S. Constitution. Defendants sought dismissal of all
claims presented in plaintiffs' complaint, arguing that the PSC Order provides a legitimate
incentive to business in the state of Maryland. Defendants also relied upon the market
participation exception to the Commerce Clause to justify the incentives extended to CPV.

Plaintiffs submitted for the court's consideration the Superseding Memorandum and Order in
PPL Energyplus, LLC v. Solomon,4 which except for certain New Jersey specific facts, the court
concluded, "presents essentially the same claims as [the PSC complaint]."5 Relying significantly
on the Solomon order, the court concluded that plaintiffs' allegations, when viewed in the light
most favorable to them, evinced plausible claims that the PSC Order violates the Supremacy
Clause and the Commerce Clause. Specifically, the court concluded that plaintiffs adequately
plead plausible claims of:



1. Field Preemption

Advancing from the premise that "[i]t appears at least plausible, if not undeniable, that Congress,
by enacting the Federal Power Act, delegated exclusive authority to FERC concerning
regulations of the transmission and sale at wholesale of electric energy in interstate commerce"6,
the court found plaintiffs' contention sufficiently plausible that "the PSC Order . . . can be viewed
as setting the price to be received by CPV and, thus, encroaching a field within the exclusive
authority of FERC."7

2. Conflict Preemption

The court found that plaintiffs adequately plead a plausible claim of conflict preemption by
alleging that the PSC Order allows CPV to submit clearing bids in the PJM auction that are not
appropriately market-based, contrary to FERC policy. Specifically, plaintiffs alleged that "CPV
can submit an artificially low bid that will clear the auction and will drive down the PJM fixed
price to the detriment of all generators, except, of course, Maryland-based CPV."8

3. Violation of the Dormant Commerce Clause

The court concluded that plaintiffs adequately alleged "that the intent and effect of the [PSC
Order] are to discriminate in favor of in-state generation at the expense of out-of-state
generation." 9

On the basis of these findings, the court denied in full the motions to dismiss of both the PSC
Defendants and CPV. In making its findings, the court also recognized that the defendants’ views
of the facts and legal theories in this case could ultimately prevail.



NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

PPL ENERGYPLUS, LLC, et al.,
Civil Action No.: 11-745
Plaintiffs,

V. MEMORANDUM AND ORDER

LEE A SOLOMON, et al.,

Defendants.

SHERIDAN, U.S.D.J.

This matter comes before the Court on a motion by defendants Lee A. Solomon, Jeanne
M. Fox, Joseph L. Fiordaliso, and Nicholas V. Asselta in their official capacities as public
officers of the New Jersey Board of Ultilities (collectively, “Defendants”) to dismiss Plaintiffs’
complaint pursuant to Rule 12(b)(1) and Rule 12(b)(6). Plaintiffs, a consortium of utility
companies and electric generator companies, seek declaratory and injunctive relief from a
recently enacted New Jersey law that empowers the New Jersey Board of Utilities to set certain
special guaranteed prices for wholesale electricity transactions in a market governed by the
Federal Energy Regulatory Commission (“FERC”).

For the reasons stated below, Defendants motion to dismiss is denied.



I. Facts

On January 28, 2011, the New Jersey Legislature enacted a law to foster new electric
generation and provide New Jersey with new generation capacity' (the “Act”). N.J.S.A. 48:3-98.2
et seq. The law works as follows: First, the New Jersey Board of Public Utilities (“BPU”)
selects a limited number of electric generation companies for entry into a pilot program. The
BPU bases its selections on criteria included in the Act. Second, these electric generation
companies enter into irrevocable, long-term contracts with each of New Jersey’s electric public
utilities.” These contracts, or standard offer capacity agreements (“SOCAs”), guarantee the state-
selected electric generation companies a fixed price for electric capacity. In exchange for the
price guarantee, the Act requires the state-selected generation companies to sell the rest of their
capacity in interstate electricity auctions. The SOCAs operate to insulate the state-selected
generation companies from losses at auction because the SOCAs exist outside of the auction

process and are regulated by the BPU. Additionally, the utility companies are insulated from

1

In this context, “capacity” is similar to energy “deposits” or “reserves.” Generally,
“capacity” includes commitments by generators to produce electricity when electricity is needed
to meet demand. Complaint, 9 32. Capacity is an important concept in the energy market due to
the enormous deviations between maximum energy demand and minimum energy demand. See
U.S. Dept. of Energy, A Primer on Electric Utilities, Deregulation, and Restructuring of U.S.
Electricity Markets, at A.4 (May 2002). Additionally, utilities are required by federal regulation
to maintain a certain amount of capacity. Complaint, q 32.

2

In this context, a “utility” is a company that provides electricity to the general public.
Primer, at A.49. Traditionally, an electric utility performs three functions: (1) the generation of
electricity, (2) the transmission of electricity between substations on the “bulk power system” or
“power grid,” and (3) the distribution of electricity from the bulk power system to retail
customers (i.e., customers who use electricity rather than reselling it). /d. at 2.2-2.3. In the wake
of electric utility deregulation and restructuring, very few utilities own enough generators to meet
the full demands of their retail customers. /d



losses by a provision of the Act that requires the difference between the guaranteed price and the
auction price to be passed to the New Jersey ratepayers. According to Defendants, new in-state
electric generating facilities will not be constructed in the absence of an SOCA between an
electric generating company and utility in accordance with the pilot program.

On February 9, 2011, Plaintiffs, a consortium of utility companies (‘“Utility Plaintiffs”)
and electric generator companies (“Generator Plaintiffs”), filed a complaint in this Court,
alleging that the Act violates the Supremacy Clause and the Commerce Clause of the United
States Constitution. Plaintiffs’ main contention is that the Act violates Part II of the Federal
Power Act, which provides the Federal Energy Regulatory Commission (“FERC”) with exclusive
jurisdiction to regulate wholesale electricity sales.” The Federal Power Act, ch. 285, sec. 201
(codified as amended 16 U.S.C. § 824 ef seq.); Complaint, 9 85-97. Plaintiffs also claim that
the Act regulates in favor of in-state companies at the expense of out-of state companies. /d., at
99 98-112. In lieu of answering the complaint, Defendants filed a motion to dismiss under Rule
12(b)(1) and Rule 12(b)(6).

II. Standard of Review

Defendants seek to dismiss Plaintiffs’ complaint under Federal Rule of Civil Procedure
12(b)(6) for failure to state a claim and Rule 12(b)(1) for lack of Constitutional standing.

In evaluating a 12(b)(6) motion for failure to state a claim, the Court must assume that

“all the allegations in the complaint are true (even if doubtful in fact).” Bell Atl. Comp v.

3

“Wholesale electricity sales” involve the resale of electricity in quantity for resale
purposes. Primer, at A.50. Likewise, “retail electricity sales” involve the sale of electricity to
customers who use the energy rather than reselling it. /d. at A.42, A.50.

3



Twombly, 550 U.S. 544, 555 (2007). The complaint need only “state a claim to relief that is
plausible on its face,” alleging no more than the “factual content” necessary to “allow[] the court
to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft
v. Igbal, 129 S. Ct. 1937, 1949 (2009) (internal quotation marks omitted).

In evaluating a 12(b)(1) motion challenging subject-matter jurisdiction on the basis of
Constitutional standing, the Court must determine whether the challenge is facial or factual. See
Danvers Motor Co., Inc. v. Ford Motor Co., 186 F.Supp.2d 530, 534 (D.N.J. 2002). A facial
challenge is challenge to the contents of the pleading. Gould Electronics v. United States, 220
F.3d 169, 176 (3d Cir. 2000). When reviewing a facial challenge, the Court must review the
allegations of the complaint and the documents referenced therein and attached thereto “in a light
most favorable to the plaintiff,” and a manner essentially the same as a 12(b)(6) motion to
dismiss. Alston v. Countrywide Fin. Corp., 585 F.3d 753, 758 (3d Cir. 2009). A factual
challenge is a challenge outside the scope of the complaint, allowing “a court may consider
evidence outside of the pleadings.” Danvers, 186 F.Supp.2d, at 534 (citing Gould, 220 F.3d at
176). In a factual challenge, plaintiffs’ allegations are not entitled to presumption of
untruthfulness. /d.

Defendants’ Rule 12(b)(1) claim is properly understood as a facial challenge. In their
moving papers, Defendants focus their standing arguments on the allegations in Plaintiffs’
complaint. Defendants’ Motion to Dismiss, at 8-10. Although not parties to this action, Rate
Counsel’s arguments are also based on the allegations in Plaintiffs’ complaint. Rate Counsel’s
Amicus Brief, at 5-12. Additionally, neither Defendants nor Rate Counsel claim that Plaintiffs
should be held to the higher pleading standard of a factual challenge. See Defendants’ Motion to
Dismiss, at 8 (discussing burden of allegation); Rate Counsel’s Amicus Brief, at 6 (same). Since

Defendants are making a facial challenge to Plaintiffs’ complaint, the standard of review for
Defendants’ claim Rule 12(b)(1) is identical to their Rule 12(b)(6) claim.




III. Analysis

A. Standing*

For Article III constitutional standing, three elements must be met. First, a plaintiff must
establish that he has suffered an “injury in fact.” Lujan v. Defenders of Wildlife, 504 U.S. 555,
560 (1992). An injury in fact is “an invasion of a legally protected interest which is (a) concrete
and particularized, and (b) actual or imminent, not conjectural or hypothetical.” Id. (citations
omitted). Note, however, that the extent of the injury is immaterial; a plaintiff need only show an
“identifiable trifle” of harm. Gen. Instrument Corp. of Del. v. Nu-Tek Elecs. & Mfg., 197 F.3d 83,
87 (3d Cir. 1999). Second, “there must be a casual connection between the injury and the
conduct complained of.” Lujan, 504 U.S. at 560. This requirement mandates that the injury is
fairly traceable to the plaintiffs’ action and not the result of the independent action of a third
party. Id. Finally, it must be “likely” that the injury will be “redressed with a favorable
decision.” Id. at 561.

Plaintiffs’ complaint makes out a sufficient argument for standing. Regarding the injury
requirement, Plaintiffs allege concrete and particularized injuries to both the Generator Plaintiffs
and the Utility Plaintiffs. The Generator Plaintiffs allege that, by artificially depressing

wholesale prices for capacity and energy, the Act will cost Generator Plaintiffs millions of

4

The New Jersey Division of Rate Counsel, as Amicus Curiae, also make an argument that
Plaintiffs’ complaint is not ripe for adjudication. Amicus Brief, at 12-15. The crux of the Rate
Division’s argument is that Plaintiffs’ alleged injuries may not come to pass. /d. When
measuring “whether the litigant has asserted an injury that is real and concrete rather than
speculative and hypothetical, the ripeness inquiry meres almost completely with standing.” Joint
Stock Society v. UDV North America, Inc., 266 F.3d 164, 174 (3d Cir. 2001). Thus, for the sake
of judicial economy, the Rate Divisions’ ripeness contentions have been folded into the standing
discussion.



dollars. Complaint, 9 75-76, 81. Generator Plaintiffs base this claim on their interpretation of
the energy market, that Generator-Plaintiffs’ revenues depend on auction prices and the objective
of the Act is to artificially lower wholesale capacity prices. /d. at 9 71-82. The Utility Plaintiffs
allege that the Act forces New Jersey utility companies to enter into binding, long-term contracts
with state-selected generators to purchase capacity at a fixed price. Id. at § 67. Utility Plaintiffs
further allege that these contracts, the SOCAs, force utilities to make payments to state-selected
electric generating companies in an amount equal to the difference between the SOCA price and
the auction clearing price. /d. at § 67. According to Utility Plaintiffs, even if the price difference
is recouped from New Jersey ratepayers, by entering into the SOCAs, the Utility Plaintiffs must
pay more to service their debt while their available credit is reduced. /d. at § 72. Additionally,
Utility Plaintiffs’ claim that the additional cost to New Jersey ratepayers will place the Utility
Plaintiffs at a competitive disadvantage to energy suppliers that do not bear the cost of the
subsidies. /d. Regarding the traceability and redressability requirements, Plaintiffs collectively
allege that the Act negatively affects capacity and energy prices by damping the competitive
market, thereby causing injury, and that the requested prospective remedy will remove the harm.
Id. at 99 6, 71-78, 85-112.

In their motion to dismiss Plaintiffs’ complaint for lack of standing, Defendants contend
that, since the Act has yet to be implemented, Plaintiffs have yet to be injured. Defendants’

Motion to Dismiss, at 9. Further, Defendants argue that the Act advances the ultimate goals of

the FERC and that Plaintiffs’ claims of future injury are inherently speculative. Id..> However,

5

The Rate Counsel agrees with this contention. Amicus Brief, at 5-15.

6



the accuracy of Plaintiffs’ injury claims are not at issue, and as Plaintiffs correctly note, the
doctrine of standing does not require a plaintiff to wait until after they are harmed to challenge an
act. See Pacific Gas & Elec. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190,
201 (1983); Danvers Motor Co., Inc v. Ford Motor Co., 186 F.Supp.2d 530, 535-36 (D.N.J.
2002). Admittedly, some anticipatory injuries are too uncertain to provide standing. See e.g.,
City of Los Angeles v. Lyons, 461 U.S. 95, 113 (1983) (denying standing in the context of
anticipatory prosecution); Danvers, 186 F.Supp.2d at 537-38 (denying standing where complaint
equivocated on the issue of injuries). Here, however, Plaintiffs have alleged their anticipated
injury with particularity, and the consequential injuries they anticipate are more than uncertain
possibilities.

Defendants also content that, even assuming that Plaintiffs will be injured by the Act,
Plaintiffs have failed to allege facts sufficient to satisfy the traceability requirement of
Constitutional standing. Reply Brief, at 6-7. According to Defendants, the wholesale and
capacity markets are affected by myriad factors, including FERC decisions, economic conditions,
politics, and regulations. /d. Additionally, Defendants claim that the complexity of the wholesale
and capacity markets prevent any party, including Plaintiffs, from pinpointing the precise effects
of a given cause. /d. at 7. Defendants conclude that, since Plaintiffs are unable to pinpoint the
precise injuries resulting from the Act as opposed to, for example, a market downturn,
Defendants claim that Plaintiffs can not trace such injuries to the Act. /d.

The traceability element of standing requires “a casual connection between the injury and
the conduct complained of” and not “the independent action of some third party not before the

court.” Lujan, 504 U.S. at 560 (internal quotation marks omitted). There is no requirement that



the conduct complained of be the only cause of a given injury. See e.g., Pub. Interest Research
Grp. of N.J., Inc. v. Powell Duffryn Terminals, 913 F.2d 64, 72 n.8 (3d Cir. 1990). To establish
standing, Plaintiffs need not show that the Act is the sole cause, or even a direct cause, of the
threatened injury. See Toll Bros., Inc. v. Twp. of Readington, 555 F.3d 131, 142 (3d Cir. 2009).
Plaintiffs must show an “indirect casual relationship” between the Act and their alleged injuries,

and they have done so. Complaint, 9 6, 71-78, 85-112.

B. Preemption Claims

The preemption doctrine is rooted in the Supremacy Clause of the United States
Constitution. See Gade v. Nat’l Solid Waste Mgmt. Ass’n, 505 U.S. 88, 108 (1992). “Under the
Supremacy Clause, federal law may supersede state law in several different ways.” Hillsborough
County, Fla. v. Automated Med. Labs., Inc.,471 U.S. 707, 713 (1985).

Plaintiffs allege that the Act is preempted because it (1) intrudes on FERC’s exclusive
jurisdiction to regulate wholesale electricity transactions, and (2) erects obstacles to the FERC’s
achievement of its regulatory goals in the wholesale electricity markets. Complaint, 99 88-89.
These allegations correspond to the preemption doctrines of field preemption and preemption
based on state law that impedes achievement of federal objectives. See e.g., Chamber of
Commerce v. Brown, 554 U.S. 60 (2008) (field preemption); Nash v. Florida Indus. Comm’n,
389 U.S. 235 (1967) (preemption based on state law that impedes achievement of federal
objectives).

Field preemption and preemption based on state law that impedes the achievement of
federal objectives involve similar, but not identical, inquiries. Field preemption exists when
either “the nature of the regulated subject matter permits no other conclusion,” or when

8



“Congress has unmistakably so ordained.” Florida Lime & Avocado Growers, Inc. v. Paul, 373
U.S. 132, 142 (1963). Preemption based on state law that impedes the achievement of federal
objectives exists when the state law “stands as an obstacle to the accomplishment and execution
of the full purposes or objectives of Congress.” Lines v. Deviates, 312 U.S. 52, 67 (1941). Either
finding requires a determination of the record and context of the challenged state and federal
laws. See e.g., Pacific Gas & Elec. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S.
190, 203-23 (1983); Perez v. Campbell, 402 U.S. 637, 644-48 (1971).

Here, Plaintiffs successfully plead both that the Act intrudes on a field that Congress
intended to be the sole province of the FERC, and that the Act erects an obstacle to FERC’s
achievement of its regulatory goals. See Complaint, 9 88-89. Regarding field preemption, both
Plaintiffs and Defendants agree that Congress, by enacting the F.P.A., has delegated exclusive
authority to regulate the transmission and sale at wholesale of electric energy in interstate

commerce. See Defendants’ Motion to Dismiss, at 12-13; Plaintiffs’ Opposition Brief, at 13. The

open question is whether the Act intrudes on FERC’s exclusive authority. See Defendants’

Motion to Dismiss, at 13. In their complaint, Plaintiffs make numerous, particularized claims

that the Act does intrude on FERC’s exclusive authority. Complaint, 9 53, 67-71, 88 (arguing
that the Act impermissibly guarantees a wholesale capacity price). Additionally, Plaintiffs
successfully claim that, even if the Act does not intrude on FERC’s exclusive authority, the Act
impedes the FERC’s policy of establishing a market-based approach to setting wholesale energy
rates in the mid-Atlantic market. /d. at 99 31-36, 40. Thus, Plaintiffs’ claims are sufficient to
withstand Defendants’ Rule 12(b)(6) motion to dismiss and the claims should go forward to

determine the scope, context, and record of the challenged state and federal laws.



C. Dormant Commerce Clause Claim

The Commerce Clause grants Congress the power to “regulate Commerce with foreign
Nations, and among the several states . . . .” U.S. Const., Art. I, § 8, cl. 3. The Supreme Court
has long “recognized that this affirmative grant of authority to Congress also encompasses an
implicit or ‘dormant’ limitation on the authority of the States to enact legislation affecting
interstate commerce.” Healy v. Beer Institute, 491 U.S. 324,326 n.1 (1989). In the Third Circuit,
“[t]he party challenging the statute has the burden of proving that the statute is discriminatory.”
Freeman v. Corzine, 629 F.3d 146, 158 (3d Cir.2010) (internal quotations omitted). In this
context, discrimination “simply means differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the latter.” United Haulers Ass'n, Inc. v.
Oneida—Herkimer Solid Waste Mgmt. Auth., 550 U.S. 330, 338 (2007) (internal quotations
omitted).

Plaintiffs advance a credible case that the intent and effect of the Act are to discriminate
in favor of in-state generation at the expense of out-of-state generation. Plaintiffs claim the state-
selected electric generators disproportionately benefit from said agreements. Complaint, § 103.
According to Plaintiffs, the eligibility requirements for the selection process are weighted
towards in-state generators. Complaint, § 102 (claiming that a commercial operation deadline
favors in-state generators that are sufficiently advanced in planning and permitting), 9§ 104
(identifying pre-qualification requirements that favor in-state generators, including providing
environmental, economic, and community benefits to New Jersey). According to Plaintiffs, the

eligibility preferences for in-state generators is belied by the fact that all three of the generation

10



facilities selected by the BPU are from New Jersey. See Plaintiffs’ Opposition Brief, at 26 n.9.

Furthermore, Plaintiffs identify portions of the legislative record that Plaintiffs claim illustrates
that the intent of the Act is to favor in-state generation over out-of-state. Complaint, 4 101.
While Defendants dispute the discriminatory affect of the Act, Defendants are unable to

identify any claims that are implausible on their face. See Defendants’ Brief in Support, at 20-24.

Thus, Defendants’ Rule 12(b)(6) motion to dismiss for failure to state a claim fails as to
Plaintiffs” Commerce Clause claim.
v
This Court has reviewed all submissions. For the reasons set forth in the above
Memorandum,;
IT IS on this 19" day of October 2011,
ORDERED that Defendants’ First Motion to Dismiss Complaint in Lieu of Filing an Answer

(Docket Entry #22) is DENIED;

s/Peter G. Sheridan
PETER G. SHERIDAN, U.S.D.J.
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