STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PUBLIC UTILITIES COMMISSION

IN RE:REVIEW OF AMENDED POWER
PURCHASE AGREEMENT BETWEEN :
NARRAGANSETT ELECTRIC COMPANY : Docket No. 4185
d/b/a NATIONAL GRID AND :
DEEPWATER WIND BLOCK ISLAND, LLC
PURSUANT TO R.I.G.L. § 39-26.1-7

OBJECTION OF TORAY PLASTICS (AMERICA}, INC. TO REQUESTS SET FORTH
IN SEPTEMBER 29, 2011 LETTER REGARDING PURPORTED WAIVER WITH
RESPECT TO JUNE 30, 2010 POWER PURCHASE AGREEMENT

Introduction

On June 30, 2010, Deepwater Wind Block Island, L.I.C (Deepwater) and National Grid
(NGrid) executed and filed with the Public Utilities Commission (Commission) a Power
Purchase Agreement (PPA). They sought approval of the PPA pursuant to R.I1.G.I.. § 39-26.1-7
entitled “Town of New Shorecham Project.”

On August 15, 2010, this Commission, in a 2 to 1 decision, approved the PPA. The
majority approved the PPA despite the huge above-market costs that the PPA would impose on
Rhode Island electric ratepayers. Those costs would fall most heavily upon commercial and
industrial ratepayers such as Toray Plastics (America), Inc. (Toray). According to calculations
submitted by NGrid in PUC Docket No. 4227 in response to a data request from the
Commission, as of April 19, 2011, the estimated PPA cost to Rhode Island ratepayers would be
in excess of $700 million over its 20-year term. More importantly, the estimated above-market
cost that would be charged to Rhode Island ratepayers would be in excess of $415 million. A

copy of NGrid’s analysis in this regard is attached hereto as Exhibit 1.



Toray sought appellate review of the Commission majority approval of the PPA. On July
1, 2011, the Rhode Island Supreme Court affirmed this Commission’s 2 to 1 decision. Under
Rule 26 of the Supreme Court Rules, a petition for reargument of the matter could have been
filed within 10 days after the July 1, 2011 decision, (i.e., by July 11, 2011), but no petition for
reargument was filed.

The PPA has a clear and unambiguous automatic termination provision set forth in
Section 8.3. This provision states as foliows:

8.3 Failure to Satisfy Conditions. If Buyer [NGrid] has not received the PPA
Regulatory Approval on or before the date falling one year after Buyer has filed
for the PPA Regulatory Approval, this Agreement shall terminate as of that date,
with no further liability hereunder for either Party except for any obligations
arising under Sections 6.1, 12 and 13. (Emphasis added).

Because the Buyer filed for PPA Regulatory Approval on June 30, 2010, the PPA
automatically terminated on June 30, 2011 because “PPA Regulatory Approval” had not yet been
obtained by that date (and was not obtained until July 11, 2011).

On September 29, 2011, a letter was submitted to the Commission from legal counsel for
NGrid. The letter enclosed a purported waiver of the provisions of Section 8.3 of the PPA
signed by NGrid and Deepwater. The signatures were not dated, but the top of each signature
page had a date of September 29, 2011 typed on it.

The purported waiver states that it “shall not become effective unless and until the Buyer
has received the approval of this Waiver by the Rhode Island Public Utilities Commission, which
approval must be final and not subject to appeal or rehearing and must be acceptable to Buyer
and Seller in their sole discretion.” The accompanying transmittal letter asks the Commission to

(1) affirm[] . . .the action . . . to waive the one-year condition set forth of Section 8.3 of the PPA”



and pronounce it to be “prudent and reasonable,” and (2) rule that “the PPA remains in full force
and effect and the Company is authorized to proceed under the PPA.”

Toray objects to these requests and respectfully submits that this Commission should
decline to issue the requested rulings because:

(1) Deepwater’s authority to transact business in the State of Rhode Island was revoked
by the Rhode Island Secretary of State on June 27, 2011." Under R.LG.L. § 7-16-42(b), “Upon
the issuance of the certificate of revocation, the authority of the limiied liability company to
transact business in this state ceases.” Therefore, Deepwater had no authority to execute the
purported waiver or to join in the request for rulings set forth in the September 29, 2011 letter.

(2) The letter request was filed in Docket 4185, which is a closed docket under Rule 1.20
of this Commission’s Rules. No request to reopen the docket was made, nor could any such
request be granted under the plain language of this Commission’s Rules. Accordingly, the
Commission has no authority to grant any requests in this closed docket.

(3) No legal authority has been cited in the letter that would authorize the Commission to
take the actions requested in the September 29, 2011 letter. The Commission’s authority to act
regarding the PPA is strictly circumscribed by RI.G.L. § 39-26.1-7. The Commission has
concluded its statutory duties and responsibilities in that regard and the Commission has no
further authority to act on the PPA as requested.

(4) The PPA automatically terminated on June 30, 2011 because the Supreme Court did
not issue a final decision that was not subject to a rehearing request by June 30, 2011. The
waiver provision in Section 8.3 of the PPA therefore also automatically terminated on June 30,

2011 and it cannot be utilized to resurrect the PPA.

! See attached Fxhibit 2.



(5) To the extent (if any) a request is being made that the Commission’s rulings in this
matter cannot be appealed, such a request is in violation of R.I.G.L. § 39-5-1, which authorizes
any aggrieved person to seek Supreme Court review of any decision or order of the Commission.

ARGUMENT

1. Deepwater’s authority to transact business in Rhode Island was revoked on June 27,
2011. Accordingly, its execution of the purported waiver is legally ineffective.

Exhibit 2 is a Certificate of Revocation of Certificate of Organization/Registration of
Deepwater Wind Block Island, LLC. On June 27, 2011, the Secretary of State of Rhode Island
revoked the Certificate of Organization/Registration of Deepwater to transact business in this
state. Pursuant to R.I.G.L. § 7-16-42(b): “Upon the issuance of the certificate of revocation, the
authority of the limited liability company to transact business in this state ceases.” Therefore,
effective on June 27, 2011, Deepwater could not transact business of any kind in the State of
Rhode Island. Accordingly, Deepwater could not legally execute the purported waiver submitted
to the PUC, nor could it join in the September 29 letter request to the Commission seeking
approval of the waiver and resurrection of the automatically terminated PPA. The letter requests
should therefore be summarily denied and dismissed.

2. Docket 4185 is closed and this Commission cannot take any action in that docket.

The letter request was filed in Docket 4185, which was opened by the Commission to
deal exclusively with the Commission’s responsibility to review the PPA under RI1.G.L. § 39-
26.1-7. This docket is now closed. The Commission’s duties and responsibilities are completed.
No further action can be taken by the Commission in this docket. Commission Rule 1.20(m)
explains how Commission dockets close:

(m) Close of Record. The record in a proceeding shall close after the briefs, if
any, have been filed, or otherwise after the dispositive open meeting, and




thereafter there shall not be received in evidence or considered as part of the
record any document, letter or other evidence submitted except as provided in
Rule 1.20(i), changes in the transcript as provided in Rule 1.23(b), or as otherwise
stipulated by the parties with the agreement of the Commission. (Emphasis
added).

Neither Rule 1.20(1), which is limited to the Commission calling for further evidence “at
any stage of the hearing,” nor Rule 1.23(b), which deals solely with changes in the transcript,
apply to the pending letter requests.

Although the Commission’s Rules do allow for reopening proceedings under Rule 1.26 in
certain limited circumstances, none of those circumstances apply here. Under Rule 1.26(a),
parties can petition to reopen a proceeding, but only “before the issuance of the written order,”
which has already occurred. Under Rule 1.26(b), the Commission can reopen proceedings “at
any time prior to the issuance of its written order,” which has already occurred. Therefore, Rule
1.26 cannot be used to reopen this docket. There is also a provision in Commission Rule 1.28
that deals with “Relief from Order.” It provides certain defined circumstances under which the

Commission may grant relief from an Order. However, these letter requests do not seek relief

from any provision of a Commission Order. Therefore, Rule 1.28, which by its terms deals
exclusively with “relief from order” cannot be used to consider the letter requests.

Moreover, no request has even been made by Deepwater or NGrid to reopen Docket
4185.

3. The Commission cannot act on this letter under R.1.G.L. § 39-26.1-7.

The Commission is a creature of the Legislature and has only the express authority given
to it by the Legislature. The Commission’s review of the PPA is a strictly circumscribed process
set forth in exacting detail by RIG.L. § 39-26.1-7. All of the Commission’s duties and

responsibilities regarding PPA approval or rejection pursuant to R.I.G.L. § 39-26.1-7 were



concluded when the Commission issued its majority decision in this matter. Nothing in RI.G.L.
§ 39-26.1-7 gives the Commission any authority to take the actions requested in the September
29, 2011 letter.

A review of the requirements of RIG.L. § 39-26.1-7 makes it clear that the
Commission’s authority to act is limited to review of the PPA that was submitted for
Commission approval or rejection on June 30, 2010. R.I.G.L. § 39-26.1-7(b) provides that upon
the PPA filing, which occurred on June 30, 2010, the Commission “shall open a new docket,”
which was done. The Commission was then required to commence evidentiary hearings no later
than 30 days from the filing of the PPA. This was done. Under R.IL.G.L. § 39-26.1-7(c), the
Commission was required to review the PPA to determine whether or not to approve it, and
under RIG.L. § 39-26.1-7(d), the Commission was required to issue a written decision
accepting or rejecting the PPA “without conditions, no later than forty-five (45) days from the

filing of the amended power purchase agreement, without delay or extension or the timeframes

contained in this section.” (Emphasis added). This was done. Accordingly, the Commission’s

statutory authority to act regarding the PPA ended when it issued its written majority decision
pursuant to R.LG.L. § 39-26.1-7(d). The Commission has no further statutory authority to act as
requested in the September 29, 2011 letter.

4. The PPA and its § 8.3 provision automatically terminated on June 30, 2011,

The PPA automatically terminated by its terms on June 30, 2011. That termination
included Section 8.3, the waiver provision. Accordingly, the waiver provision cannot now be

used in a belated attempt to resurrect the automatically terminated PPA.



The PPA at issue was dated and filed with the Commission on June 30, 2010. The filing
contained a cover document that summarized certain provisions of the Agreement. Page 2 of

that summary states:

The PPA will . . . terminate if National Grid has not received the PPA Regulatory
Approval on or before the date falling one year after NGrid filed for the PPA
Regulatory Approval. (§§ 8.2, 8.3).

The first page of the agreement states in the second “Whereas™ clause that “Buyer is
authorized under R.1.G.L.. § 39.26-7 to enter into a power purchase agreement with Seller . . .”

On page 7 of the PPA, in the definitions section, the phrase “PPA Regulatory Approval”
is set forth as a defined term as follows:

“PPA Regulatory Approval” shall mean the PUC’s approval of this Agreement
without material modification or conditions pursuant to RI1.G.L. § 39-26.1-7(b)-
(d), including the recovery by Buyer of its costs incurred under this Agreement
and remuneration equal to 2.75 percent (2.75%) of Buyer’s actual annual
payments under this Agreement pursuant to R.I.G.L. § 39-26.1-4, which approval
shall be final and not subject to appeal or rehearing and shall be acceptable to
Buyer and Seller in their sole discretion. (Emphasis added).

The Supreme Court decision upholding the Commission’s majority approval of the PPA
was issued on July 1, 2011. Rule 25 of the Supreme Court Rules provides that petitions for
reargument “shall be filed within ten (10) days after filing of the decision.” Therefore, PPA
Regulatory Approval,” as defined by the PPA, did not occur until July 11, 2011.

Section 8.3 of the PPA is clear and unambiguous and provides as follows:

8.3 Failure to Satisfy Conditions. If Buyer has not received the PPA Regulatory
Approval on or before the date falling one year after Buyer has filed for the PPA
Regulatory Approval, this Agreement shall terminate as of that date, with no
further liability hereunder for either Party except for any obligations arising under
Sections 6.1, 12 and 13. (Emphasis added).

This PPA automatic termination provision is clear. Failure to receive “PPA Regulatory

Approval” on or before June 30, 2011 automatically terminates the PPA, except for the



obligations arising under Sections 6.1 (dealing with credit support), 12 (dealing with
confidentiality), and 13 (dealing with indemnification). Section 18 is the waiver provision that
the parties are seeking to utilize. However, Section 18 did not survive the automatic termination
of the PPA on June 30, 2011. Only the obligations under Section 6.1, Section 12, and Section 13
survived. Therefore, the Section 18 waiver provision cannot .be used in to attempt to resurrect
the automatically terminated PPA.

it should also be noted that the waiver provision in Section 18 requires (and the purported
waiver itself states) that the purported waiver “shall not become effective unless and until the
Buyer [NGrnd] has received approval of this Waiver by the Rhode Island Public Utilities
Commission, which approval must be final and not subject to appeal or rehearing and must be
acceptable to Buyer and Seller in their sole discretion.”™ This is an admission that Commission
approval of the purported waiver is required, that the PPA is not currently in effect, and that
without Commission approval (which the Commission has no authority to give, for the reasons
set forth above), the waiver cannot become effective.

Because the Commission has no authority to grant the relief being sought in the
September 29, 2011 letter, even if the defects set forth above could be cured, the purported
waiver cannot be approved by the Commission and it therefore cannot take effect. The PPA
therefore remains terminated and unenforceable.

5. Appeal rights can not be eliminated.

It is not entirely clear what the letter and purported waiver are attempting to do when the
purported waiver states that Commission approval of the purported waiver “must be final and not

subject to appeal or rehearing.” If by this language the parties are stating that any Supreme

* The purported waiver also attempts to be retroactively effective to June 30, 2011. No authority is cited in support
of this.



Court review must be completed and any rehearing right under Rule 25 of the Supreme Court
Rules must have expired, then Toray has no problem with that interpretation.
On the other hand, if the letter request is asking the Commission to rule that the purported

waiver is effective, that the PPA remains in full force and effect, and that no aggrieved persons

can seek Supreme Court review of this Commission’s decision, then of course, this Commission

has no such authority. This Commission cannot modify R.I.G.L. § 39-5-1, which specifically
provides that “any person aggrieved by a decision or order of the commission may . . . petition
the supreme court for a writ of certiorari to review the legality and reasonableness of the decision
or order.”

6. Toray requests a public hearing on the issues raised by the September 29, 2011 letter.

Toray, a Rhode Island corporation, formally requests, pursuant to Rule 1.20 of this
Commission’s Rules, RI1.G.L. § 42-35-9, R.1.G.L. § 39-1-1(c), and R.L.G.L. § 39-4-3, that the
Commission consider the requests set forth in the September 29, 2011, letter in a formal public
hearing. This hearing should provide for appropriate public notice and a full, fair, and adequate
opportunity for all parties, including the intervenors, any other interested persons, and the public,
to provide testimony, argument, and comment on the requests made in the September 29, 2011
letter.

Conclusion

For the reasons set forth above, Toray respectfully requests that the September 29, 2011
letter requests be denied and that the Commission rule, after an appropriate public hearing, that it
has no authority to rule as requested in the letter, but if it does believe that it has such authority,

that (1) the actions taken in an attempt to waive Section 8.3 of the PPA were improper, (2) the



PPA automatically terminated on June 30, 2011, and is therefore no longer enforceable, and (3)

NGrid and Deepwater are not authorized to proceed under the PPA.

Respectfully submitted,
TORAY PLASTICS (AMERICA), INC.
By its attorney

Date: October 11, 2011 // %///{%

Michael R. ‘vicElroy, Esq. #26"
Schacht & McElroy™ -
21 Dryden Lane \/
P.O. Box 6721

Providence, RI 02940-6721

Tel:  (401)351-4100

Fax: (401)421-5696
Michael@McElroyLawOffice.com

CERTIFICATE OF SERVICE

I hereby certify that on the 11th day of October, 2011, I served a true copy of the

foregoing on the attached service list.

l\/flchael R. McElroy j
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Estimated Above Market Cost for 20-year PPA

Hypothetical Comparison with Competitive Solicitation

EXHIBIT 1
The Narragansett Eleciric Company

d/b/a National Grid

Daocket No. 4227
Attachment
Page l of 1
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34,726,351
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39,849,287
41,244,012
42,687,652
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45.727,973
47,328,452

2,093,886
13,942,160
15,341,218
15,296,030
15,010,270
15,083,071
15,375,002
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16,162,939
17,321,513
18,345,789
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21,110,833
22,769,638
24,245,180
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28,441,504
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30,813,060

Above Market Cost

1,529,707
13,743,575
15,136,735
15,080,606
14,775,006
14,867,102
15,170,396
16,505,405
15,984,466
17,073,555
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26,947,884
28,063,782
29,224,331
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EXHIBIT 2

State of Rhode Island and Providence Plantations

A. Ralph Mollis - _ | -
Secretary of State :

-

6/27/2011

Deospwater Wind Block Island, LLC
¢/o CT CORPORATION SYSTEM
10 WEYBOSSET STREET
PROVIDENCE, Ri 02903

- IDét 509832

- CERTIFICATE OF REVOCATION OF
CERTIFICATE OF ORGANIZATION/REGISTRATION

OF
Deepwater Wind Block Istand, LLC :
The undersigned. assm:yafsmeofmasmeofmrsland and by virtue of

| memmmnymtodinmmby §7—16~420ftheRhoda!slandGenerafLm hombymvokesﬂ'la '

mm%mmm‘dmmmmtomm-wmmms
«

Witness my hand and the Iofthe

Division of Business Services, 143 Weast River Strest, Frovidence, R 02904 (407) 222-3040 -



National Grid — PUC Review of Proposed Town of New Shoreham Project
Docket No. 4185 — Service List Update 10/6/11

Name/Address E-mail Distribution Phone/FAX
Thomas R. Teehan, Esq. Thomas.teehan@us.ngrid.com 401-784-7667
National Grid. 401-784-4321
280 Melrose St. Joanne.scanlon(@us.nerid.com

Providence, RI 02907

Ronald T. Gerwatowski, Esq.
National Grid

40 Sylvan Rd.

Waltham, MA 02451

Ronald.cerwatowski@us.nerid.com

Celia.obrienf@us.ngrid.com

Jemnifer.hutchinson(@us.ngrid.com

781-907-1820
781-907-2153

781-907-2121

Gerald J. Petros, Esq.

David M. Marquez, Esq.
Hinkley, Allen & Snyder LLP
50 Kennedy Plaza, Suite 1500
Providence, RI 02903-2319
(National Grid)

epetros(@haslaw.com

imansolff@haslaw.com

401-274-2000
401-277-9600

Joseph A. Keough, Jr., Esq.
Keough & Sweeney

100 Armistice Blvd.
Pawtucket, RI 02860
(Deepwater Wind)

ikeoushiri@keoughsweeney.com

401-724-3600

Alan Mandl, Esq.

Law Office of Alan D. Mandl
90 Glezan Lane

Wayland, MA 01778

(Town of New Shoreham)

alan@admlawoffice.com

617-228-4464
781-259-1112

Katherine A. Merolla, Esq., KAMLAW?2344(@aol.com 401-739-2900
Merolla & Accetturo 401-739-2906
469 Centerville Road Suite 206

Warwick, RI 02886

{Town of New Shoreham)

Jerry Elmer, Esq. Jelmer(@clf.org 401-351-1102

Conservation Law Foundation
55 Dorrance Street

Providence, RI 02903
(Conservation Law Foundation})

401-351-1130

Richard A. Sinapi, Esq.

Sinapi Formisano & Company, Ltd.

100 Midway Place, Suite 1
Cranston, RI 02920-5707
(RIBCTC)

dicks@siclaw.com

401-944-9690
401-943-9040

Alan Shoer, Esq.

Adler Pollock & Sheehan
One Citizens Plaza, 8" Floor
Providence, R1 02903-1345
(EDC)

Ashoer(@apslaw.com

401-274-7200
401-751-0604




Leo Wold, Esq.

Dept. of Attorney General
150 South Main St.
Providence, RI 02903
(DPUC)

Iwoldi@riag.ri.gov

Steve.scialabba(@ripuc.state.ri.us
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David. stearmns(@rnipuc.state.ri.us

Tahern@ripuc state.ri.us

John.spirito{@ripuc.state.ri.us

401-222-2424
401-222-3016

Jon Hagopian, Esq.

Dept. of Attorney General
150 South Main St.
Providence, RI 02903
(DPUC)

jhagopilan(@riag.ri.gov

Dmacrae@riag.ri.gov

meoreviriag. . gov

Gregory S. Schultz, Esq.
Dept. of Attorney General

oschultzi@riag ri.cov

401-274-4400
x-2116

Mary E. Kay, Esq.

Acting Executive Counsel
Department of Environmental
Management

235 Promenade Street
Providence, Rhode Island 02908

mary.kaviadem.ri.ocov

401 222-6607
ext 2304

Michael McElroy, Esq.

21 Dryden Lane

PO Box 6721

Providence, RI 02940-6721

{Toray Plastics & Polytop Corporation)

McElrovMik@aol.com

401-351-4100
401-421-5696

John J. Kupa, Jr., Esqg.

20 Oakdale Road

North Kingstown, RI 02852

(Ocean State Policy Research Institute)

JohnKupal.aw@aol.com

401-294-5566

Joseph J. McGair, Esq.
Petrarca & McGair, Inc.
797 Bald Hill Rd.
Warwick, R1 02886
(Citizen Intervenors)

im{@petrarcamegair.com

401-821-1330

Original & twelve (12) copies w/:
Luly E. Massaro, Commission Clerk
Public Utilities Commission

89 Jefferson Blvd.

Warwick RI (2889

Lmassaro/@puc.state.ri.us

Cwilson{@puc.state.ri.us

Nucci{@puc.state.ri.us

Anault@puc.state.ri.us

Sccamara(@puc.state.ri.us

Adalessandro@puc.state.ri.us

Dshah@puc.state.ri.us

401-780-2017
401-941-1691

Thomas Kogut, DPU tkogut@ripuc.state.ri.us
Richard Hahn rhahn(@lacapra.com
Mary Neal

Lacapra Associates

I Washington Mall, 9th floor
Boston, MA (02108

mneal@lacapra.com




Susan Demacedo, Deepwater Wind

susan(@dwwind.com

David Schwartz, Deepwater Wind

dschwartz(@dwwind.com

David Nickerson from Mystic River

Energy Group, L1.C

da"‘]ﬂr(:hﬂ;(‘ke?‘cﬂﬂs‘ 01‘
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Richard LaCapra, LaCapra Associates

Rlacaprai@lacapra.com

212-675-8123

William P. Short, 11T

w.shortiii{@verizon.net

917-206-0001

Julian Dash, RIEDC

idash(@riedc.com

Rep. Laurence Ehrhardt

rep-chrhardt(@rilin.state.ri.us

Dr. Albert Cassaza

casazzaa@email.com

Cliff McGinnes ifrtruck35/@mac.com
Marie DeCastro mdecastro(@rilin.state.ri.us
Bob Grace borace(@seadvantace.com

Representative Eileen Naughton

rep.naughton(@gmail.com

Brian Bishop (OSPRI) riwiseuse@cox.net

Michael & Maggie Delia maggic(wbiacro.com
mikdelia@biaero.com

Mike Beauregard mbeauregard@huroncapital.com

Rosemarie Ives
Jonathan lves

ivesredmond(@aol.com

1ives98836(@aol.com

Nancy Dodge,Town Manager townmanager@new-shorcham.com | 401-466-3219
Town of New Shoreham kpson@aol.com
Benjamin Riggs rmeriggs(@earthlink.net

Tina Jackson, Pres. American Alliance of
Fishermen in their Communities

liteangel3367(@vahoo.com

Shigeru Osada

shigeru.osada‘@toraytpa.com

Tom D’ Amato

tdamato@polytop.com

Kevin Rowles

krowles(@polvtop.com

Julia Techentin

ibtechentinf@apslaw.com

Paul Patterson
Glenrock Associates LL.C

paulpattersonf@gelenrocklic.com

Thomas M. Dickinson, Esq.

tmd(@appealri.com

401-490-8083




