
  
June 23, 2008 
 

VIA HAND DELIVERY & ELECTRONIC MAIL 
 
Luly E. Massaro, Commission Clerk 
Rhode Island Public Utilities Commission 
89 Jefferson Boulevard 
Warwick, RI 02888 
 
RE:  Docket 3961 – National Grid Interim Gas Cost Recovery  

Responses to Commission Data Requests –Set 1  
Revised Commission 1-8 and Revised Second Request for Protective Treatment 
 

Dear Ms. Massaro: 
 

Enclosed please find an original and nine (9) copies of National Grid’s (“Company) revised 
response to Commission Data Request 1-8 and the Company’s revised Second Request for Protective 
Treatment in the above-captioned proceeding. 
 

The Company is requesting that the Commission discard the previously filed hard copy submitted 
on Friday, June 20, 2008, and replace it with this revised version. 
 

Please be advised that the Company is seeking protective treatment of a confidential attachment 
provided in response to Commission Data Request 1-8, as permitted by Commission Rule 1.2(g) and by 
R.I.G.L. § 38-2-2(4)(i)(B). This filing also contains a Motion for Protective Treatment in accordance with 
Commission Rule 1.2(g) and R.I.G.L. § 38-2-2(4)(B). The Company seeks protection from public disclosure 
of certain pricing terms and calculations relative to the Merrill Lynch contract, which contains a 
confidentiality provision and is commercially sensitive, and proprietary. Accordingly, National Grid 
requests that the Commission protect the Merrill Lynch contract being provided as an attachment to 
Commission Data Request 1-8. 
 

In compliance with Rule 1.2(g), National Grid is providing one (1) complete unredacted copy of the 
confidential documents in a sealed envelope marked “Contains Privileged and Confidential Materials – 
Do Not Release.” The Company has provided the Commission with the confidential version of Attachment 
to Commission 1-8. 
 

Thank you for your attention to this filing. If you have any questions, please do not hesitate to 
contact me at (401) 784-7667. 
 
        Very truly yours, 

 
        Thomas R. Teehan 
 
Enclosures 
cc:  Paul Roberti, Esq. (w/redacted enc.) 

Steve Scialabba (w/redacted enc.) 
Bruce Oliver (w/redacted enc.) 

Thomas R. Teehan 
Senior Counsel 

280 Melrose Street, Providence, RI  02907 
T: 401-784-7667  F: 401-784-4321  thomas.teehan@us.ngrid.com   www.nationalgrid.com 
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NATIONAL GRID’S SECOND REQUEST 
FOR PROTECTIVE TREATMENT OF CONFIDENTIAL INFORMATION 

 
 National Grid1 hereby requests that the Rhode Island Public Utilities Commission 

(“Commission”) provide confidential treatment and grant protection from public 

disclosure of certain confidential, competitively sensitive, and proprietary information 

submitted in this proceeding, as permitted by Commission Rule 1.2(g) and R.I.G.L. § 38-

2-2(4)(i)(B).  National Grid also hereby requests that, pending entry of that finding, the 

Commission preliminarily grant National Grid’s request for confidential treatment 

pursuant to Rule 1.2 (g)(2). 

I. BACKGROUND  

 
On May 23, 2008, National Grid filed with the Commission its interim gas cost 

recovery filing, and on June 20, 2008, it filed its responses to the Commission’s first set 

of data requests.   The Company’s response to Commission Data Request 1-8 contains 

the Merrill Lynch Asset Management agreement as Attachment 1-8.       

                                                 
1 The Narragansett Electric Company d/b/a National Grid (“National Grid or “the Company”). 
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The Company has filed redacted copies of Attachment 1-8, redacting the asset 

management fee contained in that agreement as well as confidential banking and Federal 

Tax I.D. information.  For the reasons stated below, the Company requests that these 

confidential and proprietary terms be protected from public disclosure.   

II. LEGAL STANDARD  

 The Commission’s Rule 1.2(g) provides that access to public records shall be 

granted in accordance with the Access to Public Records Act (“APRA”), R.I.G.L. 

§38-2-1, et seq.  Under APRA, all documents and materials submitted in connection with 

the transaction of official business by an agency is deemed to be a “public record,” unless 

the information contained in such documents and materials falls within one of the 

exceptions specifically identified in R.I.G.L. §38-2-2(4).  Therefore, to the extent that 

information provided to the Commission falls within one of the designated exceptions to 

the public records law, the Commission has the authority under the terms of APRA to 

deem such information to be confidential and to protect that information from public 

disclosure. 

In that regard, R.I.G.L. §38-2-2(4)(i)(B) provides that the following types of 

records shall not be deemed public:  

Trade secrets and commercial or financial information obtained from a 
person, firm, or corporation which is of a privileged or confidential nature. 

The Rhode Island Supreme Court has held that this confidential information 

exemption applies where disclosure of information would be likely either (1) to impair 

the Government’s ability to obtain necessary information in the future; or (2) to cause 

substantial harm to the competitive position of the person from whom the information 
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was obtained.  Providence Journal Company v. Convention Center Authority, 774 A.2d 

40 (R.I.2001).   

The first prong of the test is satisfied when information is voluntarily provided to 

the governmental agency and that information is of a kind that would customarily not be 

released to the public by the person from whom it was obtained.  Providence Journal, 774 

A.2d at 47.  Meanwhile the second term of the test is satisfied when disclosure of the 

information would harm a party’s competitive position.   

In addition, the Court has held that the agencies making determinations as 

to the disclosure of information under APRA may apply the balancing test 

established in Providence Journal v. Kane, 577 A.2d 661 (R.I.1990).  Under that 

balancing test, the Commission may protect information from public disclosure if 

the benefit of such protection outweighs the public interest inherent in disclosure 

of information pending before regulatory agencies.   

For the reasons provided below, the asset management fee, banking and 

Federal Tax I.D. information contained in Response 1-8 satisfied both prongs of 

the analysis and should be granted protective treatment.   

III. BASIS FOR CONFIDENTIALITY 

    With respect to the Merrill Lynch Asset Management agreement, the Company 

seeks protection from public disclosure for information describing the asset management 

fee, which is a pricing term that was bid by Merrill Lynch and is subject to a 

confidentiality provision in the agreement.  The information for which the Company 

seeks confidential treatment is confidential, commercially sensitive, and proprietary.  
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Merrill Lynch is an active participant in the gas marketplace, and it requires confidential 

treatment of the price terms set forth in its contracts in order to protect its competitive 

position, bargaining latitude, and negotiating leverage in that marketplace. 

Consistent with the Commission’s rules and precedent, the subject of the 

Company’ request for confidentiality under the Merrill Lynch Asset Management 

agreement are price terms that have been negotiated between the parties and are subject 

to a confidentiality provision in the contract.  Public disclosure of these price terms 

would be commercially harmful to Merrill Lynch because their other customers and 

potential customers could use this information to seek similar terms. Also, if the pricing 

is disclosed, competitors of Merrill Lynch would have important, competitively sensitive 

information regarding its willingness to accept certain pricing or related contract terms, 

which would give those competitors an unfair competitive advantage.  

Consequently, disclosure of these contract terms may dissuade Merrill Lynch 

from offering these services in Rhode Island.  Moreover, a lack of confidentiality may 

discourage it from making concessions or agreeing to specific provisions more favorable 

to the Company, because public knowledge of such information would decrease Merrill 

Lynch’s bargaining leverage in other negotiations.  Finally, disclosure of the pricing 

would potentially impede the Company’s ability to obtain a similar or better pricing in 

the marketplace in the future to the detriment of customers.   

In addition, publication of the bank account and Federal Tax I.D. information 

found in Response 1-8 could damage the interests of the Company and National Grid.  

This type of information is commercially sensitive and the interests in keeping this 

information confidential far outweigh any public interest in its disclosure.      
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V. CONCLUSION 

The asset management fee contained in the Merrill Lynch Asset Management 

agreement is confidential, commercially sensitive, and proprietary.  Accordingly, the 

Company requests that the Commission grant that contract term confidential treatment.     

WHEREFORE, the Company respectfully requests that the Commission grant 

its Motion for Protective Treatment as stated herein.  

 

Respectfully submitted,   

 NATIONAL GRID 

 
By its attorney, 

 

__________________________ 
Thomas R. Teehan, Esq. (RI Bar #4698) 

      National Grid 
      280 Melrose Street 
      Providence, RI 02907 
      (401) 784-7667 
 
 
Dated: June 23, 2008 
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REDACTED 

Commission Data Request 1-8

Request:

Provide a copy of the asset management contract with Merrill Lynch.  

Response:

 A copy of the Merrill Lynch asset management contract is attached. 

 Please note that Attachment COMM 1-08 contains confidential and proprietary 
information.  The Company is requesting through a Motion for Protective Treatment that 
the Commission grant protective treatment of Attachment COMM 1-08 in this docket. 
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