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NIXON PEABODYLLP

ATTORMNEYS LAW

One Citizens Plaza
Suite 500
Providence, Rl 02903
(401} 454-1000

Steven M, Richard
Direct Dial: (401) 454-1020

Direct Fax: (866) 947-1332 _
E-Mail: srichard@nixonpeabody.com

December 27, 2007

VIA HAND DELIVERY

Ms. Luly Massaro, Clerk
Rhode Island Public Utilities Commission

89 Jefferson Boulevard
Warwick, RI 02888

Re: The Narragansett Electric Company v. City of Newport, et al..

Dear Luly:
Enclosed please find an original and nine copies of the following document:

Petition for Review Under R.1.G.L. § 39-1-30.

Very truly yours,

| L)

Steven M. Richard
SMR:crp
Enclosures

cc: Joseph Nicholson, Esq.
John Spirito, Jr., Esq.
Cindy Wilson Frias, Esq.
Patricia Lucarelli, Esq.
Paul J. Roberti, Esq.
Laura Olton, Esq.
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PUBLIC UTILITIES COMMISSION

THE NARRAGANSETT ELECTRIC
COMPANY d/b/a NATIONAL GRID,
Plaintiff, :
V. : Docket No.

THE CITY OF NEWPORT and
GUY WESTON, in his official capacity
as Zoning Official for the Newport
Zoning Board of Review,

Defendants.
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PETITION FOR REVIEW UNDER RIG.L. §39-130 = T

lZ

1. The Narragansett Electric Co. d/b/a National Grid (“National Grid”brings tﬁ'i_fs’,'

- e

Petition under R.L. Gen. Laws § 39-1-30 and Rule 1.10 of the Public Utilities Comisgion’s ~
(*PUC”) Rules of Practice and Procedure seeking review and nullification of recent actions by
the City of Newport (“Newport” or the “City”) “affecting the placing, erection, and

maintenance” of electrical systems by National Grid, “a company under the supervision of the

commission.”

JURISDICTION AND FACTS
2. National Grid is a Rhode island chartered public utility under the supervision of
the PUC.
3. National Grid serves approximately 475,000 electric customers in 38 towns and

cities and 245,000 natural gas customers in 33 towns and cities in Rhode Island.

4, As a Rhode Island chartered public utility, National Grid has the right and

franchise to install electric systems and equipment in the State.
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5. The Cluny Sisters School (the “School”) in Newport, Rhode Island is engaged in
the expansion of its facilities. As part of the ongoing construction, National Grid, at the School’s
request, converted an overhead electrical system at the property to an underground system.

Upon information and belief, this conversion occurred primarily for aesthetic reasons because
the School is located in an historic district. National Grid accommodated the School and
installed the underground system at considerable expense to the utility and the School.

6. In an underground electrical system, the voltage on the street (usuaily 13
kilovolts) is converted to a lower voltage through a padmount transformer placed on the
customer’s property. The customer grants National Grid an easement to place the transformer,
which is owned by the utility. To ensure that National Grid will have quick access for
maintenance and emergency repairs, the padmount transformer must be placed within ten (10)
feet of the street.

7. National Grid has been engaged in discussions with the City, primarily through its
Zoning Official, Guy Weston, regarding the installation of the padmount transformer at the
School. Upon Mr. Weston’s advice, the City takes the position that National Grid must obtain a
setback variance from the Newport Zoning Board of Review in order to place the transformer at
the School within ten feet of the street.

8. The City contends that the padmount transformer constitutes an “accessory use”
of the School’s property as that term is defined in § 17.08.010 of the Zoning Ordinance.
Specifically, an “accessory use” is defined as “a use of land or of a building, or portion thereof,
customarily incidental and subordinate to the principal use of the land or building. An accessory
use shall be restricted to the same lot as the principal use, and shall not be permitted without such

principal use.”
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9. National Grid disputes that the padmount transformer constitutes an “accessory
use” that is subject to setback requirements prescribed by the Newport Zoning Ordinances. The
underground electric system at the School is interconnected and serves other properties. In
addition, the transformer is owned by National Grid, not the School. Further, the City’s
imposition of setback requirements on utility structures would lead to unreasonable, expensive
and impractical results, particularly because it could be require the placement of a transformer at
a location significantly removed from the street.

10.  OnDecember 17, 2007, Newport’s Solicitor confirmed to National Grid that the
City supports the Zoning Official’s view that the transformer constitutes an “accessory use”
subject to setback requirements. National Grid has attempted to resolve this matter in good faith,
but it must now seek relief under R.I. Gen.. Laws § 39-1-30 based upon the City’s position.

LEGAL CLAIMS

1. Newport’s actions against National Grid violate R.I. Gen. Laws § 45-6-1(a),
which grants to cities and town the power to adopt ordinances, inter alia, “to regulate the putting
up and maintenance of telegraph and other wires and the appurtenances,” but does not authorize
Newport to impose unduly burdensome and improper requirements relating to the locating,
replacing, repairing, or installing utility lines and equipment.

12. Newport’s actions contravene and infringe upon the regulatory authority vested in
the PUC pursuant R.I. Gen. Laws § 39-1-1 e seq.

13.  Newport’s position that the padmount transformer constitutes an “accessory use”
subject to setback requirements constitutes an unlawful exercise of authority and is preempted by

state law. Town of East Greenwich v. O’Neil, 617 A.2d 104 (R.I. 1992).

108499511 3



14. Newport’s position regarding the placement of the transformer at the School is
arbitrary, capricious, and serves no reasonable purpose.

15.  Newport seeks to impose unreasonable and unjustified burdens, costs and
requirements upon National Grid, its facilities, and its customers.

WHEREFORE, National Grid respectfully requests that the PUC, pursuant to R.I. Gen.
Laws § 39-1-30,

(a) review and reject Newport’s efforts to compel National Grid to seek a setback
variance from the Zoning Board in order to place the padmount transformer at the School to
service the underground electrical system; and

(b) issue such other and further relief as is within its power and is just and proper.

Respectfully submitted,

THE NARRAGANSETT ELECTRIC CO.
d/b/a NATIONAL GRID

By its attorneys,

Of Counsel: NIXON PEABODY LLP

Laura Olton (#7068) /W/V(’\ @/
General Counsel Peter V. Lacouture (#1188)

The Narragansett Electric Co. Steven M. Richard (#4403)

280 Melrose Street One Citizens Plaza, Suite 500
Providence, RI 02907 Providence, RI 02903

(401) 784-7667 (401) 454-1000

(401) 784-4321 (fax) (401) 454-1030 (fax)

Dated: December 27, 2007
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CERTIFICATION

I hereby certify that a copy of this Petition for Review Under § 39-1-30 has been sent via
courier on this 27th day of December, 2007 to the following counsel:

Joseph Nicholson, Esq. Cindy Wilson Frias, Esq.

Newport City Solicitor Patricia Lucarelli, Esq.

Newport City Hall Public Utilities Commission

45 Broadway 89 Jefferson Boulevard

Newport, RI 02840 Warwick, RI 02888

Paul J. Roberti, Esq. John Spirito, Jr., Esq.

Asststant Attorney General Chief of Legal Services

150 South Main Street Rhode Island Division of Public Utilities
Providence, RI 02903 89 Jefferson Boulevard

Warwick, RI 02888

s W (20 )
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