


 

 

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 

ENERGY FACILITY SITING BOARD  

 

IN RE:  INVENERGY THERMAL DEVELOPMENT LLC’s :   

APPLICATION TO CONSTRUCT THE CLEAR RIVER  :  DOCKET No.  SB-2015-06 

ENERGY CENTER IN BURRILLVILLE, RHODE ISLAND : 

 

TOWN OF BURRILLVILLE’S MOTION TO ADMIT  

BLACKSTONE HERITAGE CORRIDOR’S LETTER AS A FULL EXHIBIT 

 

The Town of Burrillville (“Town”) moves to admit Blackstone Heritage Corridor’s Letter 

to the EFSB dated August 25, 2016 (“BHC Letter”) as a full exhibit. A copy of the BHC Letter is 

attached hereto as Exhibit 1. In support of this Motion, the Town states as follows:  

I. Background 

During the EFSB hearing on March 12, 2019, the Town sought to impeach Invenergy 

during cross-examination of Invenergy witnesses Chad Jacobs and Jim Riordan using the BHC 

Letter. Invenergy has made multiple statements regarding the alleged position of BHC on this 

project.  The BHC Letter establishes that Invenergy’s statements about BHC’s position are 

inaccurate.  Contrary to Invenergy’s claim, BHC has many concerns regarding the adverse 

environmental impacts of the Clear River Energy Center.    

The BHC Letter was marked for identification as Town Exhibit 44. When the Town 

asked the EFSB to admit the BHC Letter, Invenergy objected. The EFSB permitted the Town to 

brief the issue of whether the BHC Letter should be admitted as a full exhibit.  

A. What is the Blackstone Heritage Corridor?  

On November 10, 1986, Congress passed the Blackstone River Valley National Heritage 

Corridor Act of 1985 (“Act”). Pub. L. 99-647, 100 Stat. 3625. The Act established the 

Blackstone River Valley National Heritage Corridor (“Corridor”). The Corridor follows the 
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Blackstone River for 26 miles from Worcester, MA to Providence, RI and consists of sites in 24 

cities and towns, including the Town of Burrillville.  

The Act also created the Blackstone River Valley National Heritage Corridor 

Commission (“Commission”). Created by federal statute, the Commission was a statutory body 

that derived its authority from the Act. The purpose of the Commission was to “assist Federal, 

State and local authorities in the development and implementation of an integrated resource 

management plan for those lands and waters [in the Corridor].” The members of the Commission 

were nominated by the governors of Rhode Island and Massachusetts and appointed by U.S. 

Secretary of the Interior.1  

The Commission was charged with creating a Cultural Heritage and Land Management 

Plan (“Plan”) by coordinating existing state plans to present a unified historic preservation and 

interpretation plan for the Corridor. Once the Plan was reviewed and approved, the Commission 

was charged with implementing the Plan, including working with state and local governments to 

adopt land use policies consistent with the Plan and to take actions to implement those policies.  

The Act was amended by Congress several times between 1985 and 2014 to extend the 

Commission and to provide additional federal funding.  

B. What is Blackstone Heritage Corridor, Inc.?  

In late 2014, Congress again amended the Blackstone River Valley National Heritage 

Corridor Act of 1985 (“Act”). This is the most recent amendment to the Act (“2014 

Amendment”). In the 2014 Amendment, Congress replaced the Commission with a “local 

coordinating entity” which was to be selected by the Commission and approved by the Secretary 

                                                 
1 The members included the director of the National Park Service, the directors of the Department of Environmental 

Management from Rhode Island and Massachusetts, the state historic preservation officers from Rhode Island and 

Massachusetts, the directors of the Department of Economic Development from Rhode Island and Massachusetts, 

representatives from local governments from Rhode Island and Massachusetts, and other individuals nominated by 

the governors of Rhode Island and Massachusetts. 
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of the Interior. Carl Levin and Howard P. McKeon National Defense Authorization Act for 

Fiscal Year 2015, Pub. L 113-291, §§ 3031, 3052. 

Under the 2014 Amendment, the local coordinating entity is charged with assuming “the 

duties of the Commission for the implementation of the Cultural Heritage and Land Management 

Plan” that had previously been developed by the Commission. The 2014 Amendment also states 

that any reference to “Commission” in the Act shall be considered to be a reference to the “local 

coordinating entity” (with certain exceptions). Therefore, the local coordinating entity fully 

stepped into the shoes of the Commission as a federal statutory body and must fulfill all statutory 

duties previously assigned to the Commission under Section 6 of the Act.  

Blackstone Heritage Corridor, Inc. (“BHC”) was selected by the Commission to be the 

successor organization to the Commission. BHC’s mission is to “work with community partners 

to preserve and promote the [Corridor’s] historic, cultural, natural and recreational resources for 

current and future generations.” Blackstone River Valley National Heritage Corridor, Inc.’s 

Audited Financial Statements, September 30, 2015 at 6.   

C. What has Blackstone Heritage Corridor, Inc. said about the adverse environmental 

impacts of the Clear River Energy Center? 

Pursuant to its duties under the Act and the 2014 Amendment, BHC evaluated the Clear 

River Energy Center EFSB application and submitted a letter dated August 25, 2016 to the EFSB 

summarizing BHC’s concerns. The BHC Letter was written and signed by BHC’s deputy 

director at that time, Megan DiPrete. The BHC Letter is currently included with the extensive 

written public comment filings available on the EFSB website for this docket.2 

                                                 
2 The General Assembly has determined that public input must be considered by the EFSB during its decision-

making process. R.I.G.L. § 42-98-9.1(e). Written public comment filings for Docket SB-2015-06 can be found here: 

http://www.ripuc.org/efsb/2015_SB_6_comment.html (last visited March 18, 2019).  

http://www.ripuc.org/efsb/2015_SB_6_comment.html
http://www.ripuc.org/efsb/2015_SB_6_comment.html
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BHC explains in its letter that it has reviewed Invenergy’s application and is providing 

comments “pursuant to [BHC’s] responsibilities as described by [the Act] as amended most 

recently by [the 2014 Amendment].” BHC Letter, at 7.  Following its review, BHC’s overall 

position is that “the project may have the potential for significant adverse impacts to the 

resources of the [Corridor].” Id. at 1.  

The BHC Letter further states:  

• “The site is located in perhaps the most natural and forested area of Rhode 

Island…” Id. at 3.  

• “After construction, which will certainly be accomplished by moving 

goods and equipment on minor rural roads, delivery of fuels, chemicals 

and other supplies will be made via large tanker style trucks to the site.”  

Id. at 4. 

• “The extensive elimination of forest and impact to water sources will 

permanently impact the ability of the land to benefit the Town of 

Burrillville, the “Quiet Corner” of northeast Connecticut, the nearby 

region of Massachusetts, and the Blackstone River Valley National 

Heritage Corridor.” Id. at 4.  

• “Existing forest resources have extraordinary value relative to intercepting 

stormwater and thereby attenuating stormwater impacts. Given the 

expanse of anticipated forest removal for this project as well as the acres 

of filling and alteration of wetlands and areas of hydric soils, we can 

expect millions of gallons of additional stormwater will be introduced to 

the wetlands and water systems associated with [CREC]. Clearing 

additional land in order to construct stormwater basins addresses only a 

portion of the issue and typically creates additional issues such as time and 

duration of flows, as well as appropriate recharge. The consequences of 

such significant additional stormwater flow cannot be overstated.” Id. at 5.  

• “Both the volume of trucking and the material being transported present 

risk on a number of levels.”  Id. at 5. 

• “One acre of forest can store more than 3.5 megatons of carbon, and can 

filter more than 2.5 megatons of carbon dioxide. Given the extensive 

removal of forest vegetation required […], BHC has concerns about the 

adverse impact of the proposal with regard to air quality and carbon 

sequestration.” Id. at 5.  
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• “Even providing culverts for wildlife passage, the concern is that entire 

habitat regions will be severely restricted or even eliminated.” Id. at 6. 

• “In addition to the disruption of stormwater management, carbon 

management, and water recharge, it is unclear what the impact will be on 

the natural existence of and migration patterns for local wildlife. The site 

is located in a predominant north/south wildlife corridor between, 

generally, the Douglas (MA) State Forest, protected lands in the 

northeastern portion of Connecticut and the protected and managed lands 

of the Scituate Reservoir. This miles-long corridor is a regional critical 

habitat and ecosystem.” Id. at 6.  

• “The project proponent has indicated that a number of these items could 

be further analyzed in later permit review stages, after EFSB approval is 

attained. However, these items and their impacts are integral to whether 

this project (as well as the appurtenant elements whose potential impacts 

have thus far been omitted from review) is being appropriately sited.” Id. 

at 7.  

• “[BHC] is unable at this time to indicate that the project will not have 

significant adverse impacts upon the resources of the Congressionally-

designated and nationally-significant John H. Chafee Blackstone River 

Valley National Heritage Corridor.” Id. at 7.  

D. What has Invenergy said about the BHC and the Corridor? 

The BHC Letter documents that BHC has many concerns about the adverse 

environmental impacts of this project.  Invenergy has acknowledged BHC’s oversight 

responsibilities for the project site and has consulted with BHC during its planning phase. 

Several witnesses attest that Invenergy met with representatives of BHC, the Corridor and/or the 

Commission while preparing the CREC application and related reports.   

• Section 3.2.10.2 of Invenergy’s wetland application entitled “Recorded 

Archaeological Resources” states that “[t]he Applicant has met with the 

Blackstone Valley Heritage Corridor, Inc. as part of its consultation process.” 

Application to Alter Freshwater Wetlands, at 69 (March 2017); Invenergy Exhibit 

10.  
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• Christopher Donta testified that “Invenergy has also consulted with 

representatives with the Blackstone Valley Heritage Corridor.” Donta Pre-Filed 

Direct, at 3 (June 30, 2017); Invenergy Exhibit 28.  

• John Niland testified that “Invenergy has consulted with the Narragansett Indian 

Tribe and the Blackstone Valley Heritage Corridor Commission.” Niland Pre-

Filed Direct, at 28 (June 30, 2017); Invenergy Exhibit 58.  

• Section 3.1.10.2 of Invenergy’s wetlands application, entitled “History” states 

that:  

The CREC is within the John H. Chaffee [sic] Blackstone River National 

Heritage Corridor (the “Corridor”). In 1986, Congress established the 

Corridor to preserve and interpret the unique and significant contributions 

of the valley’s resources and history to the nation’s heritage. The 

Blackstone River Valley is one of the nation’s richest, best preserved 

repositories of landscapes, structures, and sites attesting to the rise of 

industry in America.  

Although all of Burrillville lies within the Corridor, the CREC is not 

located near any known historic elements that have been outlined as 

contributors to the historic nature of the Corridor. […] We therefore 

believe that the proposed impacts of the CREC will not affect the settings, 

characteristics, or feelings of these historical resources, or the Corridor. 

Application to Alter Freshwater Wetlands, at 41-42 (March 2017). 

Invenergy Exhibit 10(emphasis added). 

• Section 1.4 of Invenergy’s stormwater management plan, entitled “Historic 

Preservation and Cultural Resources Information” states that:  

The CREC is within the John H. Chaffee [sic] Blackstone River Valley 

National Heritage Corridor (the “Corridor”). Although all of Burrillville 

lies within the Corridor, the CREC is not located near any known historic 

elements that have been outlined as contributors to the historic nature of 

the Corridor. We therefore believe that the proposed impacts of the CREC 

will not affect the settings, characteristics, or feelings of these historical 

resources, or the Corridor. 

Stormwater Management Plan, at 8 (March 2017), Invenergy Exhibit 10 

(emphasis added).   
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• Christopher Donta testified as follows:  

Q:  Have you reviewed the comments from the Blackstone River 

Valley National Heritage Corridor? 

A:  Yes.  

Q:  Do you have any response to those comments?  

A:  The Blackstone Heritage Corridor, Inc. (“BHC”), the designated 

local coordinating entity for the John H. Chafee Blackstone River Valley 

National Heritage Corridor, comments that their strategic plan include 

encouraging regional planning to protect shared cultural resources and to 

identify and protect important cultural resources from adverse 

development impacts. They further state that they have not yet reviewed 

the archaeological survey and site examination report. Given that my 

expertise is relative to cultural heritage management, I cannot provide 

authoritative comment regarding non-cultural issues such as 

environmental stewardship.  

 […] I note that in reviewing documentation relative to the 

Blackstone Valley National Heritage Corridor, the National Park Service 

and the BHC point to several historical resources in Burrillville that may 

be considered contributing elements of the Corridor or places to see 

relative to the Corridor in Burrillville. These include White Mill Park, 

[…], the Bridgeton Car Park, […], the Burrillville Historical and 

Preservation Society, […], and the Black Hut Management Area, […]. It 

is my professional opinion that the proposed impacts of the Project will 

not affect the settings, characteristics, or feelings of these historical 

resources. 

  

Donta Pre-Filed Direct, at 6-7 (June 30, 2017), Invenergy Exhibit 28 (emphasis 

added).3 

 Invenergy has therefore acknowledged that it reviewed the BHC Letter and met with 

BHC, but Invenergy has attempted to minimize the serious concerns raised by BHC. Invenergy 

has incorrectly claimed that the proposed power plant will have no adverse environmental 

impacts to the Corridor.  The Town seeks to impeach these claims using the BHC Letter. 

                                                 
3 Invenergy’s counsel argued that Mr. Donta is the appropriate witness to answer questions about the BHC letter. 

The Town disagrees with this argument, because several Invenergy witnesses and documents reference the Corridor. 

However, the Town would welcome the opportunity to cross-examine Mr. Donta on the contents of the BHC Letter.  
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II. Argument 

The BHC Letter is admissible to impeach Invenergy’s claims because (1) the BHC Letter 

is relevant to the issue of unacceptable environmental harm, (2) the BHC Letter falls within an 

exception to the hearsay rule, and (3) if necessary, representatives from BHC are willing and 

able to appear before the EFSB to be cross-examined on the BHC Letter.  

A. The relevance of the BHC Letter is not contested. 

The BHC Letter is relevant to this proceeding and its relevance is not contested.4 Under 

Rule 402 of the Rhode Island Rules of Evidence, all relevant evidence is admissible except as 

otherwise provided by law.5  

The BHC Letter contradicts claims made by Invenergy’s witnesses that the project will 

not adversely impact the environmental resources of the Corridor.  These claims were made by 

John Niland, Christopher Donta, Chad Jacobs and Jim Riordan. They were also made in 

applications and filings prepared by these witnesses. The Town seeks to admit the BHC Letter to 

impeach Invenergy’s credibility regarding these claims.  Credibility is always relevant. United 

States v. Repak, 852 F.3d 230, 250 (3d Cir 2017).  

B. The BHC Letter falls within one or more exceptions to the hearsay rule. 

1.  Rule 803(8) 

The BHC Letter is admissible because it is a public report setting forth factual findings of 

an investigation of a federal statutory body made pursuant to authority of law under Rule 803(8) 

of the Rhode Island Rules of Evidence.6   

                                                 
4 During the March 12, 2019 hearing, Invenergy’s counsel did not object to the admission of the BHC Letter on the 

basis of relevancy.  Invenergy’s primary objection was that there was no witness from BHC to cross-examine 

regarding the letter. 
5 The EFSB Rules of Practice and Procedure provide that the rules of evidence as applied in civil cases in Rhode 

Island Superior Court shall be followed to the extent practicable. 445-RICR-00-00-1 § 1.29. Evidence not otherwise 

admissible may be submitted, unless precluded by statute, if it is of a type commonly relied upon by reasonably 

prudent men in the conduct of their affairs. Id. Any part of the evidence may be received in written form, when a 

hearing will be expedited and the interests of the parties will not be substantially prejudiced. Id.   
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The BHC letter is a report or statement of a “public office or agency.” R.I. R. Evid. 

803(8)(C). BHC stepped into the shoes of the Commission following the 2014 Amendment to 

the Act. BHC is a federal statutory body and must fulfill all statutory duties previously assigned 

to the Commission 

The BHC Letter consists of “factual findings” related to the CREC application. R.I. R. 

Evid. 803(8)(C). The term “factual findings” encompasses not only a recitation of facts, but also 

the conclusions and opinions that flow from a factual investigation. Cribb v. Augustyn, 696 A.2d 

285, 289 (R.I. 1997) (citing Beech Aircraft Corp v. Rainey, 488 U.S. 153, 164 (1988)).   

The factual findings in the BHC Letter result from an “investigation made pursuant to 

authority granted by law.” R.I. R. Evid. 803(8)(C). As noted in the BHC Letter, BHC's review of 

Invenergy’s application and its corresponding comments were made “pursuant to [BHC’s] 

responsibilities as described by [the Act] as amended most recently by [the 2014 Amendment].” 

BHC Letter, at 7.  

Once the above requirements are met, the evidence should be admitted unless the party 

opposing the evidence makes an affirmative showing of untrustworthiness. U.S. v. Davis, 826 

F.Supp. 617, 622 (D.R.I. 1993) (“[O]nce the prima facie elements of FRE 803(8)(C) are 

fulfilled, the entire document is presumed admissible, and the opponent must then demonstrate 

untrustworthiness.” (emphasis in original)). However, the factual findings and related 

conclusions and opinions within the BHC Letter are trustworthy.7 The author of the BHC Letter 

                                                                                                                                                             
6 Rule 803(8) states: “Public Records and Reports. Records, reports, statements, or data compilations, in any form, 

of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant 

to duty imposed by law as to which matter there was a duty to report, excluding, however, in criminal cases matters 

observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against 

the state in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by 

law, unless the sources of information or other circumstances indicate lack of trustworthiness.”  
7 The Advisory Committee of the Rhode Island Rules of Evidence proposed four trustworthiness factors. These are: 

(1) the timeliness of the investigation upon which the report is based, (2) the skill and the experience of the 
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is an experienced planner and had been employed with BHC since its inception. There is no 

evidence of possible bias, and the review of the CREC application occurred close in time to the 

drafting and submission of the BHC Letter.  

Therefore, the BHC Letter should be admitted as a full exhibit under R.I. R. Evid. 803(8).  

2.  Rule 803(6) 

Alternatively, the BHC Letter is admissible because it is a record of regularly conducted 

activity under Rule 803(6) of the Rhode Island Rules of Evidence.8 The Rhode Island Supreme 

Court has enunciated a four-part test, based on the rule, for the admissibility of a document under 

Rule 803(6):  

First, the record must be regularly maintained in the course of a regularly 

conducted business activity. Second, the source of the information must be a 

person with knowledge. Third, the information must be recorded 

contemporaneously with the event or occurrence, and fourth, the party introducing 

the record must provide adequate foundation testimony.  

R.I. Managed Eye Care, Inc. v. Blue Cross & Blue Shield of R.I., 996 A.2d 684, 691 (R.I. 2010) 

(quoting Fondedile, S.E. v. C.E. Maguire, Inc. 610 A.2d 87, 94 (R.I. 1992)). In order to provide 

an adequate foundation, “a party must prove the first three requirements and authenticate the 

document or record.” Id.  

 The Act and the 2014 Amendment require BHC to implement the previously approved 

Cultural Heritage and Land Management Plan (“Plan”). This Plan is cited to within the BHC 

Letter, demonstrating that the CREC application conflicts with the elements set forth in the Plan. 

                                                                                                                                                             
investigating officer, (3) the question of whether any hearing was held, and (4) the possible bias of the investigator. 

Cribb v. Augustyn, 696 A.2d 285, 289 (R.I. 1997) (citing R.I. R. Evid. Adv. Committee Notes to Rule 803).  
8 Rule 803(6) states: “Records of Regularly Conducted Activity: A memorandum, report, record, or data 

compilation, in any form, of acts, events, conditions, opinions or diagnoses, made at or near the time by, or from 

information transmitted by, another person with knowledge, if kept in the course of a regularly conducted business 

activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data 

compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of 

information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as 

used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, 

whether or not conducted for profit.”  
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This is consistent with the BHC’s mission as set forth in the Act as amended and is part of its 

regularly conducted business activity.  

The Supreme Court has consistently held that Rule 803(6) is interpreted expansively in 

favor of admitting hearsay records into evidence. R.I. Managed Eye Care, Inc. v. Blue Cross & 

Blue Shield of R.I., 996 A.2d 684, 693 (R.I. 2010); Fondedile, S.E. v. C.E. Maguire, Inc. 610 

A.2d 87, 94 (R.I. 1992) (“In most situations, a trial justice should interpret foundation 

requirements in favor of admitting records and thereafter let the trier of fact determine the 

evidence’s probative value.”).  

Therefore, in the alternative, the BHC Letter should be admitted as a full exhibit under 

R.I. R. Evid. 803(6). 

C. Representatives from Blackstone Heritage Corridor are available to testify regarding 

the BHC Letter. 

Invenergy has objected to admittance of the Letter as a full exhibit because Invenergy has 

not yet had the opportunity to cross examine a witness concerning the letter.  However, if 

needed, the Town has confirmed that BHC representatives are willing and available to testify 

before the EFSB regarding the BHC Letter. BHC Executive Director Devon Kurtz, BHC Board 

Member Lee Dillard Adams, and former Executive Director Megan DiPrete have offered to 

appear before the EFSB to testify regarding the letter and its contents and to respond to cross-

examination.  

Mr. Kurtz was selected as new Executive Director of BHC following the departure of Ms. 

DiPrete. Mr. Kurtz was previously BHC’s Director of Audience Engagement.  

Ms. Adams has served on the BHC Board of Directors since April 2017. Ms. Adams is the 

former Central Regional Director of the Department of Environmental Protection in 

Massachusetts.  
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