STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
ENERGY FACILITY SITING BOARD

IN RE: INVENERGY THERMAL DEVELOPMENT LLC’s :
AND NATIONAL GRID’s PROPOSED : DOCKET No. SB-2017-01
BURRILLVILLE INTERCONNECTION PROJECT

MOTION OF THE TOWN OF BURRILLVILLE FOR A SHOW CAUSE HEARING

Under R.LG.L. § 42-98-11(b)(ii), the Energy Facility Siting Board (“EFSB”) can only
issue a license for the proposed major energy facility (such as the transmission facilities for the
Clear River Energy Center (“CREC™) power plant) upon finding that the applicant has shown
that the “proposed facility is cost-justified, and can be expected to produce energy at the lowest
reasonable cost to the consumer . . .”. See also EFSB Rules of Practice and Procedure
1.13(c)(1)(ii) and (iii).

In the Preliminary Decision and Order in Docket No. SB-2017-01, the EFSB, on
September 15, 2017, directed the Public Utilities Commission (“PUC™) to “render an Advisory
Opinion as to (i) the need for the proposed transmission project and (ii) whether it is cost-
justified.” (at 13). The EFSB also stated on page 8 of the Preliminary Decision and Order that
“in rendering its Advisory Opinion, the PUC must specifically analyze the projected cost impact
of the transmission facilities on Rhode Island retail electric customers.” (at 8). The Advisory
Opinion is due on March 15, 2018.!

The PowerPoint presentation by the Applicants at the preliminary hearing in this EFSB
Docket, slide 5, stated as follows:

Clear River Energy LLC is responsible for all costs for the engineering,
permitting, construction, and operation of the facilities.

! The EFSB also directed that Advisory Opinions be rendered by March 15, 2018, by the Burrillville Zoning Board
of Review, the Burrillville Building Inspector, and the Burrillville Planning Board, among others.



In the prefiled testimony of David J. Beron, P.E., in the PUC Advisory Opinion Docket
No. 4737, Mr. Beron testified that: “Clear River Energy LLC is solely responsible for all costs of
the Project, including future operation and maintenance costs for the new 3052 Line.” (at 6).

In the prefiled testimony of Kevin C. Reardon in PUC Docket No. 4737, Mr. Reardon
testified that: “CRE is responsible for all construction costs . . .” (at 2).

Mr. Reardon went on to itemize the three major cost components that make up the
Project’s total construction costs. The first major component is the cost of the Interconnection
Facilities. Mr. Reardon pointed to Article 11.1 of the Large Generator Interconnection
Agreement (“LGIA”), which requires that “CRE ‘shall design, procure, construct, install, own
and/or control the [CRE] Interconnection Facilities . . . at its sole expense.’” (at 3).

The second major cost component is National Grid’s Interconnection Facilities. Mr.
Reardon pointed out that pursuant to Article 11.2 of the LGIA, “National Grid ‘shall design,
procure, construct, install own and/or control [National Grid’s Interconnection Facilities] . . . at
the sole expense of [CRE].”” (at 3).

The third major cost component is the Network Upgrade, which is the expansion of
National Grid’s Sherman Road Switching Station. Pursuant to Article 11.3 of the LGIA,
“National Grid ‘shall design, procure, construct, install and own the Network Upgrades . . . [the
Network Upgrades] shall be solely funded by [CREC].”” (at 4).

Mr. Reardon also stated that pursuant to Article 10.2 of the LGIA, CREC is responsible
for all costs associated with the future operation and maintenance of the new transmission line.
(at 4).

However, it has recently come to light that the LGIA has never been signed, and National

Grid and CREC (and ISO-NE) are involved in three recently filed lawsuits at the Federal



Regulatory Energy Commission (“FERC™) by which CREC is challenging certain cost
provisions of the LGIA.?> CREC is seeking an Order from FERC that would allow CREC to
avoid many of the interconnection costs that are designated as CREC’s sole responsibility under
the unsigned LGIA and in the testimony filed in this docket. CREC is attempting to have FERC
reallocate those costs to retail ratepayers.

If CREC is successful in its FERC challenges, then there would be immediate and
significant adverse consequences for all New England retail ratepayers who would bear millions
of dollars of costs that CREC is supposed to pay pursuant to the terms of the Schedule 22 of the
ISO-NE tariff. In fact, pursuant to the papers filed at FERC, if CREC wins, interconnection
costs of as much as $164 million would be shifted from CREC to retail ratepayers.

Accordingly, in determining whether this proposed project is cost-justified and will be at
the lowest reasonable cost to the consumer, the EFSB needs to know the outcome of the FERC
lawsuits. Without that knowledge, the EFSB will be unable to make a reasoned decision
regarding cost justification for this project.

On December 11, 2017, the Town and Conservation Law Foundation (“CLF”) jointly
filed a letter with the EFSB in the related CREC power plant Docket No. SB-2015-06. A copy
of the letter and its enclosures are attached hereto as Exhibit 1. That letter explains the issues
surrounding the FERC filings. The Town and CLF jointly asked the EFSB to issue an Order
directing Invenergy to Show Cause why Docket SB-2015-06 should not be suspended pending
the outcome of the two FERC cases.

At an Open Meeting on December 12, 2017, the EFSB agreed with the Town and CLF

and directed Invenergy to appear at a Show Cause hearing in Docket No. SB-2015-06, which is

2 FERC Docket No. EL18-31 filed on November 17, 2017, FERC Docket No. ER18-349 filed on November 27,
2017, and FERC Docket No. EL18-53 filed on December 21, 2017.



currently scheduled for January 30, 2018. A copy of EFSB Order No. 117 is attached as
Exhibit 2.

Docket No. SB-2015-06 (the CREC power plant) and Docket No. SB-2017-01 (the
transmission interconnection for the CREC plant) are inextricably linked. The cost issues in both
dockets are also linked.

The Town therefore respectfully moves that the EFSB issue an Order, similar to EFSB
Order No. 117, directing Invenergy and National Grid to appear before this Board to show cause
whether the interconnection application under the Board Rules 1.5 and 1.6 would be sufficiently
changed as to the cost impact on ratepayers so as to require suspension during the pendency of
the actions before FERC. We also respectfully suggest that the show cause hearings in both
dockets, SB-2015-06 and SB-2017-01, be consolidated on January 30, 2018 or heard together at
another date to be determined by this Board. Finally, we respectfully request that the March 15,
2018 Advisory Opinion deadlines be suspended and/or appropriately extended.

Respectfully submitted,

Town of Burrillville
By its attorneys
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SB-2017-01 Burrillville Interconnection Project Service List as of 10/12/2017

Name/Address

E-mail

Phone/FAX

File an original and 6 copies with EFSB:
Todd Bianco, Coordinator

Energy Facility Siting Board

89 Jefferson Boulevard

Warwick, RT 02888

Margaret Curran, Chairperson

Janet Coit, Board Member

Assoc. Dir., Div. of Planning Parag Agrawal
Patti Lucarelli Esq., Board Counsel

Susan Forcier Esq., Counsel

Rayna Maguire, Asst. to the Director DEM
Catherine Pitassi, Asst. to. Assoc. Dir. Plann.
Margaret Hogan, Sr. Legal Counsel

Todd.Bianco@puc.ri.gov;

K athleen.Mignanellif@puc.ri.gov;

Patricia.lucarellit@puc.ri.gov;

Margaret. Curran(@puc.ri.gov;

janet.coit@dem.ri.gov;

Catherine.Pitassi@doa.ri.gov;

Margaret.hogan@puc.ri.gov;

susan.forcier@dem.ri.gov;

rayna.magsuire(@dem.ri.gov;

Parag.Agrawal(@doa.ri.gov;

401-780-2106

Parties (Electronic Service Only, Unless by

Request)

Peter Lacouture placouturef@re.com; 401-709-3314
George Watson, I1I S WALSONEIe. com

Robinson and Cole LLP = - ’

One Financial Plaza, Suite 1430 Bess.Gorman({@nationalerid.com; 781-907-1834
Providence R1, 02903

Bess B. Gorman, Esq.

Assistant General Counsel and Director
Mark Rielly, Esq.

Senior Counsel

Legal Department, National Grid

40 Sylvan Road

Waltham, MA 02451

mark.rielly@nationalgrid.com;

781-907-2111

Invenergy Thermal Development LLC
Alan Shoer, Esq.

Richard Beretta, Esq.

Elizabeth Noonan, Esq.

Nicole Verdi, Esq.

Adler, Pollock & Sheehan

One Citizens Plaza, 8" Floor
Providence, R1 02903

John Niland, Dir. Of Business Development
Michael Blazer, Senior VP and General Counsel
Tyrone Thomas, Esq., Asst. General Counsel
Invenergy Thermal Development LLC

One South Wacker Drive, Suite 1900

Chicago, IL 60600

ashoer(@apslaw.com;

rberetta@apslaw.com;

enoonan{@apslaw.com;

nverdif@apslaw.com;

401-274-7200

iniland@invenergyllc.com;

mblazer@invenereylic.com;

Tthomas@invenergyllc.com;

312-638-8488

Town of Burrillville
Michael McElroy, Esq., Special Counsel
Leah Donaldson, Esq., Special Counsel

Michael@mcelrovlawoffice.com;

401-351-4100




Schacht & McElroy
PO Box 6721
Providence, RI 02940-6721

William Dimitri, Esq., Acting Town Solicitor

leah(@mcelroylawoftice.com;

dimitrilaw@icloud.com;

401-273-9092

Interested Persons (Electronic Service Only)

Conservation Law Foundation
Jerry Elmer, Esq.

Max Greene, Esq.

235 Promenade Street

Suite 560, Mailbox 28
Providence RI, 02908

Jelmer@clf.org;

Magreene(@clf.org;

401-351-1102

Office of Energy Resources

Andrew Marcaccio, Esq.

Nick Ucci, Chief of Staff

Chris Kearns, Chief Program Development
One Capitol Hill

Providence, RI 02908

Ellen Cool
Levitan & Associates

Andrew.Marcaccio@doa.ri.cov;

401-222-3417

Nicholas.Ucci(@energy.ri.gov;

Christopher. Kearns(@energy.ri.gov;

egc@levitan.com;

Brenna.McCabe@doa.ri.gov;

401-574-9100

Rhode Island Building and Construction Trades
Council

Gregory Mancini, Esq.

Sinapi Law Associates, Ltd.

2374 Post Road, Suite 201

Warwick, RI 02886

omancinilaw@email.com;

401-739-9690

Residents of Wallum Lake Road, Pascoag, RI
Dennis Sherman and Kathryn Sherman
Christian Capizzo, Esq.

Partridge Snow & Hahn, LLP

40 Westminster St., Suite 1100

Providence, RI1 02903

cfe(@psh.com;

401-272-1400

kags8943(@gmail.com;

Residents of Wallum Lake Road, Pascoag, RI
Paul Bolduc and Mary Bolduc

Joseph Keough Jr., Esq.

41 Mendon Avenue

Pawtucket, RI 02861

Paul and Mary Bolduc
915 Wallum Lake Road
Pascoag, R1 02859

ikeoughiri@keoughsweeneyv.com;

401-724-3600

oatyssl(@yverizon.net;

401-529-0367

Abutter David B. Harris
Michael Sendley, Esq.
600 Putnam Pike, St. 13
Greenville, RI 02828

msendley@cox.net;

401-349-4405

Harrisville Fire District
Richard Sinapi, Esq.

ras(@sinapilaw.com;

401-739-9690




Joshua Xavier, Esq.
2347 Post Road, Suite 201
Warwick, RI 02886

idx(@sinapilaw.com;

Residents of 945 Wallum Lake Road, Pascoag,
RI (Walkers)

Nicholas Gorham, Esq.

P.O. Box 46

North Scituate, RI 02857

nicksorham(@gorhamlaw.com:

edaigled(@email.com;

401-647-1400

Peter Nightingale, member
Fossil Free Rhode Island
52 Nichols Road
Kingston, RT 02881

divest@fossilfreeri.org;

401-789-7649

Sister Mary Pendergast, RSM
99 Fillmore Street
Pawtucket, R1 02860

mpendergast@mercyne.org;

401-724-2237

Patricia J. Fontes, member
Occupy Providence

57 Lawton Foster Road South
Hopkinton, RI 02833

Patfontes167(@gmail.com;

401-516-7678

Burrillville Land Trust

Marc Gertsacov, Esq.

Law Offices of Ronald C. Markoff
144 Medway Street

Providence, RI 02906

Paul Roselli, President
Burrillville Land Trust
PO Box 506
Harrisville, RI 02830

marc(@ronmarkoff.com;

401-272-9330

prosellil@cox.net;

401-447-1560

Rhode Island Progressive Democrats of
America

Andrew Aleman, Esq.

168 Elmgrove Avenue

Providence, RI 02906

andrew(@andrewaleman.com;

401-429-6779

Fighting Against Natural Gas and Burrillville
Against Spectra Expansion

Jillian Dubois, Esq.

The Law Office of Jillian Dubois

91 Friendship Street, 4™ Floor

Providence, RI 02903

jillian.dubois.esq@gmail.com;

401-274-4591

Burrillville Town Council

¢/o Louise Phaneuf, Town Clerk
105 Harrisville Main Street
Harrisville, R1 02830

Iphaneufi@burrillville.org;

401-568-4300

Christine Langlois, Deputy Planner
Town of Burrillville

clangloist@burrillville.org;

401-568-4300




144 Harrisville Main Street
Harrisville, R1 02830

Joseph Raymond, Building Official

jraymond(@burrillville.org;

Michael C. Wood, Town Manager
Town of Burrillville

105 Harrisville Main Street
Harrisville, R1 02830

mewood@burrillville.org;

401-568-4300
ext. 115

Mr. Leo Wold, Esq.

Department of Attorney General
150 South Main Street
Providence, RI 02903

LWold@riag.ri.gov;

401-274-4400

Public Utilities Commission

Cynthia Wilson Frias, Esq., Dep. Chief of Legal

Alan Nault, Rate Analyst

Cynthia. Wilsonfrias@puc.ri.gov;

Alan.nault@puc.ri.gov;

401-941-4500

Division of Public Utilities and Carriers
John J. Spirito, Esq., Chief of Legal
Steve Scialabba, Chief Accountant
Tom Kogut, Chief of Information

john.spiritol@dpuc.ri.eov;

steve.scialabba(@dpuc.ri.gov;

thomas.kogut@dpuc.ri.gov;

401-941-4500

Matthew Jerzyk, Deputy Legal Counsel
Office of the Speaker of the House
State House, Room 302

Providence RI, 02903

mjerzyk(@rilin.state.ri.us;

401-222-2466

Hon. Cale Keable, Esq.,
Representative of Burrillville and Glocester

Cale keable@gmail.com;

401-222-2258

Nick Katkevich

nkatkevich@gmail.com;

Avory Brookins

abrookins(@ripr.org;

Joseph Bucci, Acting Administrator
Highway and Bridge Maintenance Operations
RI Department of Transportation

joseph.buccit@dot.ri.sov;

Kevin Nelson, Supervising Planner
Statewide Planning Program

Jennifer Sternick
Chief of Legal Services
RI Department of Administration

kevin.nelson@doa.ri.gov:

Jennifer sternick@doa.ri.gov;

Doug Gablinske, Executive Director
TEC-RI

dougl@tecri.org:

Tim Faulkner tim@ecori.org; 401-330-6276
ecoRI News

111 Hope Street

Providence, R1 02906

Robert Tormey ritormey(@conanicutenergy.com; 617-306-1601

Conanicut Energy, LLC




Sally Mendzela

salgalpal@hotmail.com;

Keep Burrillville Beautiful
Paul LeFebvre

paul@acumenriskgroup.com;

401-714-4493

Mark Baumer

everydayveah@gmail.com;

Nisha Swinton
Food & Water Watch New England

nswinton(@fwwatch.org:

Kaitlin Kelliher

Kaitlin.kelliher@yahoo.com;

Joe Piconi, Jr.

jigezy(@hotmail.com;

Hon. Aaron Regunberg
Representative of Providence, District 4

Aaron.regunberg(@email.com;

paulwernest@gmail.com;

Paul Ernest
Skip Carlson scarlson{@metrocast.net;
Kathryn Scaramella kscaramella@outlook.com;

Diana Razzano

Dlrazzanol3(@verizon.net;

David Goldstein

tmderoup{@yahoo.com;

Douglas Jobling

dioblingf@cox.net;

Claudia Gorman

corkvhe(@email.com;

Curt.nordeaard(@email.com;

Curt Nordgaard

Colleen Joubert Colleenjl@cox.net;
Matt Smith msmith@fwwatch.org;
Food & Water Watch

Christina Hoefsmit, Esq.
Senior Legal Counsel
RI Department of Environmental Management

Christina.hoefsmit@dem.ri.gov;

Steven Ahlquist, RIFuture

atomicsteve@gmail.com;

Pascoag Utility District
William Bernstein, Esq.
Michael Kirkwood, General Manager

Robert Ferrari, Northeast Water Solutions, Inc.

mkirkwood(@pud-ri.org;

Wiblaw7@gmail.com;

rlerrari{@nwsi.net;

Russ Olivo
Woonsocket Call

rolivo232(@email.com;

Celine Schmidt

celine_schmidt@brown.edu;

Suzanne Enser

svetromile@gmail.com;

Rhode Island Student Climate Coalition

risce@brown.edu;
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December 11, 2017

Energy Facility Siting Board
89 Jefferson Blvd.
Warwick, RT 02888

To the Energy Facility Siting Board
Re: Invenergy Application, Docket SB 2015-06

In the “Notice of Open Meeting” dated December 8, 2017, the Energy Facility Siting Boat
(EFSB) announced that on December 12, 2017, among other things, “The Board will disasthe
contents of a letter dated December 1, 2017 from John Niland, Director of Business
Development for Invenergy . . ..” (“Mr. Niland’s Dec. 1st Letter.”)

Mr. Niland’s Dec. 1st Letter described two companion matters currently pending at the Fedial
Energy Regulatory Commission (FERC) that pertain to Invenergy. First, Mr. Niland idenifies a
filing made jointly by ISO-NE and National Grid, seeking approval of a standard Large
Generator Interconnection Agreement (LGIA) between National Grid and Invenergy that
Invenergy has refused to sign. Mr. Niland’s Dec. 1st Letter, at 1, 2. FERC has denominaed
this matter as Docket ER18-349. Second, Mr. Niland identifies a lawsuit pending at FERCin
which Invenergy asks FERC to rule that ISO Tariff provisions that apply to every other gawator
in New England should not apply to Invenergy. Mr. Niland’s Dec. 1st Letter, at 1, 93. FRRC
has denominated that lawsuit as EL18-31.

Because the outcome of these two matters pending at FERC will affect the ability of Tnvenegy

to proceed with its proposed power plant, Conservation Law Foundation (CLF) and the Tom of
Burrillville (the Town) respectfully request that the EFSB consider issuing an Order, sua smite,
directing Invenergy to show cause why this Docket should not be suspended indefinitely
pending: (1) resolution of the two FERC dockets; and (2) receipt of evidence from Invenery
that Invenergy can and will proceed with its proposed project in light of the resulting FERC
orders in the two matters. See R.I. Gen. Laws § 42-98-16(a); EFSB Rule of Practice and
Procedure 1.15. The EFSB used a show cause order in this case in October 2016, when itbaarne

apparent that Invenergy lacked a water supply. EFSB Order 98 (issued October 4, 2016;
effective October 3, 2016).

CLFMAINE . CLF MASSACHUSETTS - CLF NEW HAMPSHIRE - CLFRHODE ISLAND . CLF VERNOW
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The Two Matters Pending at FERC

The two lawsuits pending at FERC that Mr. Niland identified are two sides of the same coir
both pertain to Schedule 22 of the ISO-NE Tariff. Schedule 22 describes the procedures 'y
which generators like Invenergy get interconnected to the broader electricity grid maintaidby
ISO-NE. Mr. Niland’s Dec. 1st Letter, at 1, 2. Schedule 22 requires generators to pay ‘il
reasonable expenses including overheads, associated with” physically interconnecting a nev
power plant to the power grid.!

The first of the two FERC cases, Docket ER18-349, was commenced by a November 29,217
letter jointly filed by ISO-NE and National Grid (“ISO-NE/Grid Nov. 29 Filing Letter.”). Tie
ISO-NE/Grid Nov. 29 Filing Letter can be seen here: hitps://www iso-ne.com/static-
assets/documents/2017/11/public filing_clear river lgia.pdf. The pleadings in ER18-34)an be
seen by searching for Docket ER18-349 in the eLibrary on the FERC website here:
https://elibravy.ferc. gov/idmws/docket search.asp. In this case, ISO-NE and National Grilare
jointly asking FERC to require Invenergy to enter into an LGIA that conforms to the long
standing, FERC-approved ISO Tariff that is required of every other generator in New Englnd..

Invenergy originally objected to five specific requirements of the standard LGIA relatingloco sts
Invenergy is required to pay under the Tariff. On November 7, 2017, Invenergy’s SeniorVice
President Kris Zadlo sent an e-mail to ISO-NE’s counsel Monica Gonzalez, setting forth
Invenergy’s five objections to the standard LGIA. CLF and the Town attach a true and aciate
copy of Invenergy’s November 7 e-mail at Tab 1. Since November 7, one of the five
enumerated items has been resolved (Ttem # 5, allocation of the costs of a third transforme);
however, the other four items remain in dispute. (Note that the item numbered six in the

November 7 e-mail does not identify an objection to costs Invenergy must pay under the Tuiff
or the standard LGIA.)

In this matter, ISO-NE’s position is stated simply in its filing letter to FERC: “The ISO’
approach to the cost responsibility for the [Invenergy interconnection] is straightforward ad
appropriate: to comply with the specific terms of the Tariff.” ISO-NE/Grid Nov. 29 Filing

! In relevant part, Schedule 22 provides that “Interconnection Customer shall be responsible for al
reasonable expenses including overheads, associated with: (1) owning, operating, maintaining, repiings,
and replacing Interconnection Customer’s Interconnection Facilities; and (2) operation, maintenan,
repair and replacement of Interconnecting Transmission Owner’s Interconnection Facilities, Stand Alorne
Network Upgrades, Network Upgrades and Distribution Upgrades.” Schedule 22, Appendix 6 § 102,
Also relevant here is Tariff Schedule 11, which provides at Section 5 that “the Generator Owner shilbe
obligated to pay all of the annual costs (including federal and state income taxes, O&M and A&G
expenses, annual property taxes and other related costs) which are allocable to the Generator
Interconnection Related Upgrade, pursuant to the interconnection agreement.”
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Letter, at 14, § 3. In other words, the FERC-approved Tariff controls Invenergy’s responshlity
to pay interconnection costs.

ISO-NE’s view of Invenergy’s arguments is equally simple: “[Invenergy] has no basis infe
Tariff for its challenges . . . .” ISO-NE/Grid Nov. 29 Filing Letter, at 2, § 2. In other words,
Invenergy is seeking to avoid interconnection costs that are its responsibility under the FERC-
approved Tariff. See also ISO-NE/Grid Nov. 29 Filing Letter, at 14, § 2 (urging FERC torject
Invenergy’s “attempt to shirk paying for upgrades for which [Invenergy] is responsible”). 5O~
NE states: “[Invenergy’s] request is an attempt to reopen its cost responsibility under the 50
[Tariff] at the eleventh hour, without any justification or explanation other than its hope to
reduce its upgrade cost responsibility.” ISO-NE/Grid Nov. 29 Filing Letter, at 17, ] 4.

None of this comes as a surprise to Invenergy: “[Invenergy] was fully aware throughout fie
process of the facilities and upgrades for which it would be responsible if it participated infCA~
10. Despite this, [Invenergy] now wishes to retain its Queue Position, and retain its Capaiy
Supply Obligation it received in FCA-10" while revisiting its cost responsibilities. ISO-MGrid
Nov. 29 Filing Letter, at 16, 1.

The short of it is that Invenergy is seeking to avoid the very same ISO-NE Tariff provisiosthat
were approved by FERC and that have long applied to every other generator in New Englad.
ISO-NE’s frustration with Invenergy’s position comes across clearly throughout its FERCfling.

The second of the two FERC cases, Docket EL.18-31, was commenced with a Complaintfkd by
Invenergy on November 17, 2017; the Complaint names ISO-NE, National Grid, and New
England Participating Transmission Owners as defendants. The Complaint can be downlded
here: https:/elibrary ferc.gov/idmws/common/OpenNat.asp?filelD=14759409. The pleadigs in
EL18-31 can be seen by searching for Docket EL18-31 in the eLibrary on the FERC websie
here: https://elibrary ferc.gov/idmws/docket_search.asp. Invenergy’s Complaint objects tote
same five, long-standing Tariff provisions discussed in the first matter. In this respect, thetvo
lawsuits are two sides of the same coin.

There is, however, one salient legal difference between these two related, pending matters, SO-
NE’s filing was made under Section 205 of the Federal Power Act. ISO-NE/Grid Nov. 29§ling
Letter, at 1, first sentence. Thus, the burden that ISO-NE must satisfy in order to prevail is
relatively low. In contrast, Invenergy’s lawsuit was filed under Section 206 of the FedeéraPovwer
Act. Invenergy’s Complaint, at 1, sentence 1. Thus, Invenergy would have a far higher budera
to meet in order to prevail. See, e.g., Maine v. FERC, 854 F.3d 9, 22-23 (D.C. Cir. 2017)
(comparing and contrasting the burdens under §§ 205 and 206 of the Federal Power Act),

Invenergy’s Complaint spells out the grounds for its efforts to avoid paying interconnection
costs. Specifically, Invenergy argues that if it is made to adhere to the Tariff, it will “be unistly



and unreasonably assessed hundreds of millions of dollars”; in fact, Invenergy says, “[ijnrgards
to [Invenergy]’s interconnection alone, transmission customers would be unjustly enrichelto the
tune of $123-$164 million.” Invenergy Complaint at 10. The upshot, Invenergy says, is ‘ere is
no reason for ratepayers effectively to receive a windfall at [Invenergy’s] expense.” Id. at.

The timing of when these cost-allocation issues arose is relevant. Invenergy is an experiened
energy developer with projects on three continents. Invenergy knew of its cost-associated Tari£f
obligations almost three years ago, on January 8, 2015, when it submitted its written
Interconnection Request to ISO-NE. Testimony of Alan McBride on Behalf of ISO-NE, filed ‘
Nov. 29, 2017 (“McBride Testimony™), at 4, lines 11-14. Invenergy was, of course, awareof its
cost-associated Tariff obligations on February 8, 2016, when Invenergy participated in FCA1 O,

and acquired a Capacity Supply Obligation (CSO) of 485 megawatts (MW) for its Unit One
only.

Invenergy was reminded of its cost-associated Tariff obligations a year ago, in Decemberlil6,
when ISO-NE initially tendered the actual text of the Interconnection Agreement to Invenegy .
McBride Affidavit, at 7, lines 4-5.

Mr. Niland’s statement that Invenergy did not inform the EFSB of the cost-allocation issueuntil
the issue was presented to the EFSB by CLF and Burrillville at oral argument on Novembu27,
2017 is correct. Mr. Niland’s Dec. 1st Letter, at 1, § 1, sentence 2.

FERC Filings by Other Parties

The dispute reflected in these two related FERC filings has prompted intervention in the ERC
dockets by many other parties. There are two main reasons for these interventions. First, if
Invenergy were not obligated to follow the same long-standing FERC-approved Tariff provisions
that every other generator in New England must follow, there would be immediate adverse
consequences for New England ratepayers, who would bear the millions of dollars of cosisthat
Invenergy was supposed to pay pursuant to the Tariff. See Invenergy Complaint at 10, 30,
Second, if Invenergy were to prevail, there would be immediate, adverse consequences tothe
wholesale energy markets by creating an unlevel playing field.

In EL18-31 (the case commenced by Invenergy), the New England States Committee on
Electricity (NESCOE) filed a protest (available at

https://elibrary.ferc. gov/idmws/common/OpenNat.asp?fileID=14773010). That protest stiss, in
relevant part:

If granted, [Invenergy’s] Complaint would undo the longstanding cost structure betwveen
interconnection customers and transmission customers, fundamentally altering this
transmission rate framework and unjustly and unreasonably shifting costs from mechant



generators to consumers. The cost shift to consumers that [Invenergy] seeks to
accomplish-—potentially hundreds of millions of dollars just related to this Complaitt
alone and the likelihood of hundreds of millions more from future interconnecting
generators—is both sweeping and unfounded. [NESCOE Protest, at 10.]

In this case, [Invenergy] disagrees with the longstanding Commission-approved
allocation of interconnection-related network upgrade costs. Rather than pursue a
solution through the stakeholder process, [lnvenergy] has taken the extraordinary fist
step of filing the Complaint. Unlike a traditional complaint related to a rate chargelty a
jurisdictional service provider, in which relief would impact only the single rate atisue,
granting the relief requested by [Invenergy] would impact every generator and

transmission customer, and thereby, every retail electric customer in New England,
[NESCOE Protest, at 13.]

The Connecticut Office of Consumer Counsel (OCC) agrees with NESCOE in its interventin
motion (available at https:/elibrary.ferc. gov/iidmws/common/OpenNat.asp?filelD=14771%1):

[Invenergy] claims that certain costs and expenses associated with network upgradsare
unjustly assigned to interconnection customers. The result under [Invenergy’s] propsed
approach would be a shift of such costs onto the end users represented by CT OCC,
Connecticut electric customers are therefore directly affected by the outcome of this
proceeding. [OCC Motion to Intervene, at 2.]

The New England Power Pool (NEPOOL) Participants Committee similarly states in its prlest
(available at https://elibrary.ferc.gov/idmws/common/OpenNat.asp?filelD=14771839):

[Invenergy] is developing a 1,080 MW natural gas fired plant, representing an almot$ 1
billion investment. [Invenergy]’s Interconnection Request has been in the ISO-NE
interconnection queue for almost three years. [Invenergy] has already cleared a porin. of
its MW from the Clear River Energy Center generation facility in tenth Forward Caacity
Auction (“FCA-10") and presumably took into account the fixed costs from Schedie 1 1
in formulating its bid for FCA-10. [Invenergy] had ample opportunity to conduct di
diligence about where to site and what interconnection related upgrades would costand
chose to proceed where it did with the existing Schedule 11. [Tavenergy] has legal
advisors to advise it on what the interconnection cost allocation rules are in New
England, and presumably had, or at least should have had, such advisors during theearl v
development of the project. [Invenergy] knew or should have known the cost allocaion.
rules of Schedule 11 when it made its Interconnection Request and when it continued
through the interconnection process for the past almost three years. Yet [Invenergyjiever
tried to come forward through any NEPOOL process to change Schedule 11. Instea,
[Invenergy] is now at the point of having an unexecuted Interconnection Agreementfiled
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and seeks to have the Commissjon solve its payment obligation problem by changii
well-established rules that all other load and generation interests have relied upon firthe
almost twenty years. Rather than engage in discussion of such changes, [Invenergyiow
seeks involuntary rule changes that would result in shifting its cost responsibilitiesoito
the backs of transmission customers and give it a windfall for costs that presumablywere
already factored into its FCA-10 bid. Based on these facts, aside from all the other
reasons provided in this NEPOOL Protest for denying the Complaint, NEPOOL subnits
that the Commission should deny [Invenergy]’s inequitable request [NEPOOL Pratit, at
18, emphasis added.]

What FERC’s Decision Would Mean for This Case

There are two possible outcomes of the FERC cases: Invenergy may win or Invenergy maybse.
CLF and the Town need not speculate about future events, because each of these two possiile
outcomes has clear sequeliz.

If Invenergy wins, interconnection costs of as much as $164 million would be shifted from
Invenergy to ratepayers. Invenergy Complaint at 5, 37.

Three Rhode Island government agencies have already recognized this fact. On Decembers,
2017, the Division of Public Utilities and Carriers (the Division), the Office of Energy Resurces
(OER), and the Division of Planning propounded a Data Request to Invenergy asking Invewrgy
about this shifting of interconnection costs to ratepayers. CLF and the Town attach a copyf
this Data Reguest at Tab 2.

The fact that Invenergy’s arguments at FERC, if successful, would have far-reaching econmic
consequences for ratepayers is reflected in the pending intervention motions of, among othes,
the Massachusetts Department of Public Utilities, the Connecticut Attorney General, and i
Maine Public Utilities Commission.

In addition, the Rhode Island Public Utilities Commission’s (PUC) Advisory Opinion addeses
the issue of whether Invenergy is cost justified and “will produce energy at the lowest reasmble
cost to the consumer.” R.I. Gen. Laws § 42-98-11(b)(2); see also EFSB Preliminary Decisin
and Order (March 10,2016), at 10. This matter was addressed by the PUC in its Docket #409.
The PUC’s Advisory Opinion to the EFSB was predicated on the costs now at issue before
FERC being borne solely by Invenergy. PUC Advisory Opinion, at 16 (“[T]he costs . . . oftiese
plants are not borne by captive ratepayers, but rather by the developers and investors in the
plants.™) Thus, if Invenergy wins at FERC, the basis for the PUC’s determination regardingcost
would no longer be factually correct. Accordingly, the EFSB would need a new Advisory
Opinion from the Rhode Island PUC based on the new factual situation. Additionally, Inveergy
would need to make substantial changes to the material it has filed with the EFSB in suppotof
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its application. See, e.g., Pre-Filed Direct Testimony of John Niland, page 5, lines 18-24 (lne

30, 2017); Invenergy’s Response to Burrillville’s Data Request Number 22-19; Invenergy's
Application § 4.1.

If Imvenergy loses, it would immediately be responsible for posting Financial Assurance (fA) of
perhaps as much as $88 million. Zadlo Nov. 14 e-mail to ISO, paragraph numbered (1) (atcched

at Tab 1, as previously identified). Invenergy’s ability or willingness to post this Financid
Assurance may be of interest to the EFSB. ‘

One more fact must be mentioned here. Invenergy’s latest statement to the EFSB about whe
Invenergy’s Turbine One is to be in service is that this is to occur June 1, 2021. John Nilad's
November 21, 2017 Supplemental Testimony at 3, lines 5-16. However, in order for Inverigy”s
Turbine One be operational on June 1, 2021, the matter now pending before FERC wouldlwe
had to be resolved no later than December 1, 2017. Nov. 29 Affidavit of Kevin C. Reardn
(filed with ISO-NE/Grid letter in ER18-349), at 3, § 19.2

December 1, 2017 has already passed. Thus, it appears that the pendency of these FERC flngs
may make it impossible for Invenergy to be on line on June 1, 2021.

Conclusion

No one in the world knows how these two FERC cases will end. However, it is clear thatiie
results will have a profound effect on this EFSB Docket 2015-06. Without an interconnetfin,
there is no power plant.

For this reason, CLF and the Town respectfully request that the EFSB issue an order diredling
Invenergy to show cause why this Docket 2015-06 should not be suspended pending the alcorme
of the two FERC cases. Parties to this Docket will not be permitted to address the relevantisuies
at the December 12, 2017 Open Meeting; however, all parties would be able to be heard ata
show-cause hearing, thereby fulfilling the mandate of R.I. Gen. Laws § 42-35-9(c) (proviig
that opportunity shall be afforded to all parties to be heard on all issues involved).

2 Itis true that Mr. Niland states that “Once FERC issues its order, the credit posting required fordiign
and procurement activities under the LGIA would be posted by Invenergy . . . .” Mr. Niland’s Dec, [st
Letter, at 1, 2. However, as explained in the ISO’s letter, December 1, 2017 was the very latest dite that
this FA had to be posted in order for Invenergy to be able to achieve a start date on June 1, 2021. I0-
NE/Grid Nov. 1 Filing Letter, at 9, § 2; see also LGIA Appendix B, item 7C.




Respectfully submitted, ‘

Jerry Elmer (# 4394) Michael McElroy (#2627)

Max Greene (# 7921) Special Counsel
CONSERVATION LAW FOUNDATION TOWN OF BURRILLVILLE

235 Promenade Street 21 Dryden Lane

Suite 560, Mailbox 28 P.O.Box 6721

Providence, RI 02908 Providence, RT 02940-6721

Tel: (401) 228-1904 Tel: (401)351-4100

E-mail: JEImer@CLF.org Michael@McElroyLawOffice.com

E-mail;: MGreene@CLF.org

Certificate of Service

I certify that an original, plus three hard copies, were hand delivered to the EFSB; I further
certify that electronic copies were served on the entire service list in this Docket. I certifyiiat

the foregoing was done on December 11, 2017.
I .
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Horgan, Julie

From: Zadlo, Kris <KZadlo@invenergyllc.com>

Sent: _ Tuesday. November 14, 2017 8:48 AM

To: Gonzalez, Monica; Ruell, Cheryl; Reardon, Kevin

Ce: McBride, Alan; Horgan, Julie; Caley, Margoth; Truswell, Johanna; Larry Eisenstat
{LEisenstat@crowsll.com); PAlexander@crowell.com; Ewan, Daniel; Nifand, John; L. Jenny

Subject: ﬁ)(g_} ?’? CONTAINS CEll - Fina!l Executable Copy LGIA-ISONE/NER-17-01 (CREC)

2 EXTERNAL ensail Please be caut’aus and evaluate before vou elick on linka, open attachments, wprowide
credentials YFE

fvionica,

As you know, on November 7™, ISO-NE tendered to Clear River Energy {"Clear River”) a final, executabkopy of
the Large Generator Interconnection Agreement (“LGIA") among Clear River, the New England Power Company
{"NGrid"} and ISO-NE. Clear River hereby requests that 1SO-NE file the proposed LGIA with FERC an an unexewled Easis,
requesting an Effective Date that is 60 days after filing.

The issues that Clear River intends to raise with the Commission include the following:

{1} Clear River will ask FERC to reinstate the security posting dates that Clear River proposed during thelGlA
negotiation, Our position is that we should not reasonably be expected to post security in amounts that willhess bigh
as $36 million, and possibly up to $88 milllon prior to its having obtained all necessary state siting permits,

{2) Clear River will request that it be permitted to exercise the self-build option with respect to the trnmission
owner’s interconnection facilities, i.e., limited to the interconnection tie line (line 3052} and not including thebcation
of any existing lines or substation modifications.

{3] Clear River will ask the Commission to remove from Clear River’s responsibility any upgrades identled in
the LGIA that would not be required after taking into account the change in COD from 2019 to 2021,

{4) Clear River will ask the Commission to direct the 1SO to provide Clear River with the information neded,
including applicable studies and cases that may be needed, to confirm the results of the Forward Capacity Autlin Re-
Study that was prepared for Clear River and to require that more cost effective solutions be implemented withespect
to the proposed transformer replacements at West Farnum.

{5} Clear River will object to belng required to pay for a third (spare) transformer as beyond its approphte cost
responsibility.

{6) Clear River will alert the Commission that it has filed a complaint requesting that the Commissiondinirzate
the provisions of Schedule 11 of the ISO-NE Tariff, as well as any implementing provisions in Schedulfe 21-NEP,that
permit the direct assignment of O&M costs in connection with the network upgrades to be constructed, Clearfve
further intends to request that the Commission’s determinations with respect to that complaint control the
Commission’s disposition with respect to the proposed unexecuted LGIA.

Regards,

Kris Zadlo, PE | Senior Vice President
Invenergy LLC | One South Wacker Drive, Suite 1800, Chicago, IL 60606
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STATE OF RHODE ISLAND
PUBLIC UTILITIES COMMISSION

IN RE: THE NARRAGANSETT ELECTRIC COMPANY :
d/b/a NATIONAL GRID AND CLEAR RIVER ENERGY s Dkt 4737
LLC (BURRILLVILLE INTERCONNECTION PROJECT)

FIRST SET OF DATA REQUESTS OF THE DIVISION, OER
AND STATE PLANNING DIRECTED TO NARRAGANSETT ELECRIC

AND CRE
{(December §,2017)
INSTRUCTIONS
1. Please respond to these data requests on an expedited basis within ten (10) days of'the
date hereof.
2. These data requests are directed to both The Narragansett Electric Corpany, dbi

National Grid (“Narragansctt Electric”) and Clear River Energy LIC (“CRE"). Exh
company should provide its own separate response to cach data request.

3. Each response should identify the individual at each company who prepared the respons,
along with his or her position at cach company.

DATA REQUESTS

On November 17, 2017, CRE filed a Complaint against ISO New England, Inc., et al. wih
FERC seeking the following relief:

a “(1) finding that ISO-NE’s Tarff is unjust and unreasonable, anti-competitive and unduy
discriminatory to the extent that it directly assigns to interconnection customers O & M Cosis
related to any network upgrades the customer is required to fund; (2) directing ISO-NE ¢
modify Schedule 11 and other related Tariff provisions accordingly; (3) directing NGrid' (o
modify Schedule 21-NEP to conform with the changes to Schedule 11 (4) prohibiting NGrid
from collecting or attempting to collect such O & M costs through DAF charges or otherwise®
Complaint at 38.

Narragansett Electric and CRE have represented in testimony filed in this docket that “CRE shall
be responsible for all reasonable expenses including overheads associated with (1) ownin,

! Defined in the Complaint as New England Power Company dib‘a National Grid.



operating, maintaining, repairing and replacing [CRE’s] Interconnection Facilities; and (2)
operating, maintenance and replacement of [National Grid’s]? Interconnection Facilities [and)
Network Upgrades...” Reardon at 4.

Narragansett Electric and CRE have represented that “future operation and maintenance costs are
recovered using a Direct Assignment Facilities (“DAF”) mechanism.™ Id. That is, “[tlhe DAF
mechanistn uses year-cnd gross plant investment amounts of the annual costs of the facilities,
expansion and upgrades associated with the Project, that may be assigned by National Grid to
CRE, and multiplies that amount by a Carrying Charge calculated annually in accordance with
Schedule 21-NEP of OATT. The amount billed to CRE is credited against the overall Revenuc
Requirement caleulation monthly . . . The DAF is updated annually and a true-up is completed to
collect any overfunder charges incurred by CRE.” Id.

DR 1-1:

a) 1f CRE is entirely successful on its Complaint at FERC, please identify and
cxplain the following: what amounts will Narragansett Electric customers be
required to pay per year and for how long for the following: (i) “operating,
maintaining, repairing and replacing [CRE’s] Intercounection Facilities™; and (ii)
“operating, maintenance and replacement of [National Grid's] Interconnection
Facilities [and] Nctwork Upgrades...”?

b) CRE avers that the “DDAF O & M Costs charge initially will be about $4.1 million,
i.e., about $82 million over the initial 20-year term of the Clear River L.GIA, and
$123 million and $164 million over a thirty-year or forty-year term,” Complaint at
5. CRE proceeds to aver. “[tlhis cstimate assumes the DAF charge will be
roughly 6.84% of the total cost of the upgrades. However, the DAF O & M Cost
rate varies every year and, in past years, has been substantially greater.” Id.

(i) What is the basts for the 6.84% figure? (ii) Provide the basis for the statement
DAF O & M Cost has been, “in past years, substantially greater”, (iii) Please
provide an estimate of how much “substantially greater,” (ii) How much of this
incremental estimate applics to Narragansett Electric’s customers?

c) If Narragansett Electric’s customers will have to pay for O & M Costs related to
any network upgrades that customers arc required to fund, please explain why the
proposed transmission project will still be done at the lowest reasonable costs to
retail electric customers, including in your explanation a detailed re-evaluation of
each identified altemative discussed in the testimony of David J. Beron, P.C.,
P.M.P. at Pages 4-67

2 Defined as National Grid USA Service Company in {Mr. Reardon’s testimony.

2
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DR 1-2: Pleasc identify an estimated time-table for resolution of the Complaint,
including in the time-table, action by FERC and all subsequent judicial proceedings.

DR I-3: OnPage 11 of its Complaint CRE avers that in the absence of eliminating O
&M Costs entirely, FERC should (1) “...at a8 minimum, direct ISO-NE to modify
Schedule 11 to prohibit transmission owners from assigning to interconnection customers
the Q&M Costs associated with facility relocations, and equipment upgrades,” and (2)
“...should direct ISO-NE to modify Schedule 11 to clarify that any interconnection
customer O & M Cost responsibility ends if the LGIA is terminated.” What amount(s)
will Narragansett Electric’s customers be required to pay per year and for how long in the
cvent that CRE prevails on its partial request for relief reflected by (1) and (2)?

DR 1-4:  Pleasc provide comparative examples of how the DAF mechanism would
work showing the impact on Narragansett Electric’s customers if CRE is entirely
successful on its FERC Complaint as compared to if CRE is unsuccessful on its FERC
Complaint. In your examples please state your assumptions regarding O&M Costs
related to- network upgrades; identify the time-frame over which your examples run;
identify the entities who will bear costs imposed by the success or failure of the
Complaint; explain how these costs will be passed on to customers (or not) via all
applicable tariff(s); and show the impact on Narragansett Electric’s customers® bills in
cach cxample.

DIVISION OF PUBLIC RHODE ISLAND OFFICE OF  DIVISION OF PLANNING,
UTILITIES AND CARRIERS ENERGY RESOURCES DEPARTMENT OF
By its attorney, By its attorney. ADMINISTRATION

By its attorney,

L
jeo MVold, #3613 Andrew S. Marcaccio, # 8168 Jennifer Sternick, # 6049
Assistant Attorney General Departinent of Administration Chief of Legal Services
150 South Main Steeet Division of Legal Services Depariment of Administration
Providence, RI 02903 One Capitol Hill, 4th FL. Division of Legal Services
Tel: 401-274-4400, x2218 Providence, R1 02908 One Capitol Hill, 4" Floor
lwoldigriag.ri.gov Telephone: 401.222.3417 Providence, RI 02903
Facsimile: 401.222.8244 Tel: (401) 222-8880

Andrew.Marcaccic@doari.gov  Fax: (401) 222-8244
Jennifer.Sternick@doa.ri.gov

CERTIFICATE OF SERVICE

I certify that a copy of the within document was forwarded to the Service List in the
above dacket on the 8" day of December, 2017,
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'STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS s

ENERGY FACILITY SITING BOARD

IN RE: INVENERGY THERMAL DEVELOPMENT LLC
APPLICATION TO CONSTRUCT AND :
OPERATE THE CLEAR RIVER ENERGY : §B-2015-06
CENTER, BURRILLVILLE, RHODE ISLAND

SHOW CAUSE ORDER

On October 29, 2015, Invenergy Thermal Development LLC (Invenergy) filed an
application with the Energy Facility Siting Board (Board) to construct and operate a combined-
cycle natuzﬁl gas-fired electric generating facility in the Town of Burrillville, Rhode Island. On
September 28, 2017, Invenergy filed a contract with the Narragansett Indian Tribe (NIT)and a
Supplemental Water Supply Plan for the withdrawal of water from NIT land in Charlestown,
Rhode Island. Sﬁbsequent to the signing of the contract, the Board was provided with a letter to
members of the NIT from one of the NIT signatories on the contract indicating that the water
would be withdrawn from property in Westerly which was inconsistent with the Supplemental
Water Supply Plan. The inconsistent information and lack of specific information regading
Invenergy’s Supplemental Water Supply Plan prevent the Board from being able to thoroughly
evaluate the viability of the Supplemental Water Supply Plan.

On December 1, 2017, the Board received a letter from Invenergy’s representative lohn
Niland informing the Board of pending actions before the Federal Energy Regulatory Commission
(FERC). One of those actions seeks to have Invenergy’s financial obligations with respect to

operation and maintenance costs of its interconnection shifted to ratepayers. As Invenergy has
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consistently represented to the Board that the project will be privately funded with no cost to
ratepayers, FERC’s decision in this matter could render those representations inaccurate. IfFERC
approves Invenergy’s complaint and costs are shifted to ratepayers, the Board will be requited to
evaluate a revised cost component of the project as part of its overall evaluation. In addition to
the Board’s evaluation, the other parties in the proceeding must have the right to address these
changes.

In light of the lack of information regarding the Supplemental Water Supply Plan and the
uncertainty of the affect of the FERC complaint, the Board ordered Invenergy to appear before it
to show cause as to: (1) whether the Supplemental Water Supply Plan with the NIT, as submitted,
contains sufficient detail for the Board to evaluate and/or whether the Supplemental Water Supply
Plan should be dismissed from the pending application, and (2) whether the application, as
submitted, under Board Rules 1.5 and 1.6 would be sufficiently changed as to the cost impact on
ratepayers so as to require suspension during the pendency of the actions before FERC.

Accordingly, it is hereby

(117 ) ORDERED:

Invenergy shall appear before the Board on December 18, 2017 at 9:30 am to show cause:
(1) whether the Supplemental Water Supply Plan with the NIT, as submitted, contains sufficient
detail for the Board to evaluate and/or whether the Supplemental Water Supply Plan should ot be
dismissed from the pending application and (2) whether the application, as submitted, under the
Board Rules 1.5 and 1.6 would be sufficiently changed as to the cost impact on ratepayers soas to

require suspension during the pendency of the action before FERC.
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EFFECTIVE AT WARWICK, RHODE ISLAND, DECEMBER 12, 2017. WRITTEN ORDER

ISSUED DECEMBER 12, 2017.

ENERGY FACILITY SITING BOARD

Margaret E. Cujyan, Chairperson
77
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A
Janet Coit, Member

Parag Agrawal, Member
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